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Tuesday 26 January 2016 
 
The Committee will meet at 10.00 am in the Mary Fairfax Somerville Room (CR2). 
 
1. Decision on taking business in private: The Committee will decide whether 

its consideration of its Work Programme should be taken in private at its next 
meeting. 

 
2. Subordinate legislation: The Committee will take evidence on the Police Act 

1997 and the Protection of Vulnerable Groups (Scotland) Act 2007 Remedial 
(No. 2) Order 2015 (SSI 2015/423) and the Rehabilitation of Offenders Act 1974 
(Exclusions and Exceptions) (Scotland) Amendment Order 2016 [draft] from— 

 
Angela Constance, Cabinet Secretary for Education and Lifelong 
Learning, Nigel Graham, Senior Policy Advisor, Kevin Gibson, Solicitor, 
Legal Directorate, and Ailsa Heine, Solicitor, Legal Directorate, Scottish 
Government; 
 
Diane Machin, UKSC Project and Policy Manager, Disclosure Scotland. 
 

3. Subordinate legislation: Angela Constance (Cabinet Secretary for Education 
and Lifelong Learning) to move—  

 
S4M-15403— That the Education and Culture Committee recommends 
that the Police Act 1997 and the Protection of Vulnerable Groups 
(Scotland) Act 2007 Remedial (No. 2) Order 2015 (SSI 2015/423) be 
approved. 
 

4. Subordinate legislation: Angela Constance (Cabinet Secretary for Education 
and Lifelong Learning) to move— 

 
S4M-15306—That the Education and Culture Committee recommends 
that the Rehabilitation of Offenders Act 1974 (Exclusions and Exceptions) 
(Scotland) Amendment Order 2016 [draft] be approved. 
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Education and Culture Committee 
 

3rd Meeting, 2016 (Session 4), Tuesday, 26th January 2016 
 

Subordinate Legislation  
 
Introduction 
 

1. This Paper seeks to inform the Committee’s consideration of the following 
affirmative instrument:  
 

 The Police Act 1997 and the Protection of Vulnerable Groups 
(Scotland) Act 2007 Remedial (No. 2) Order 2015.  

 
Background  
 

2. The Committee has already considered, at its meeting on 10 November 2015, 
a remedial order dealing with this subject matter i.e. the disclosure regime in 
Scotland. This included a discussion of the main issues that had arisen, by 
that point, from a Scottish Government consultation on the order. The 
Committee subsequently wrote to the Scottish Government to ask for further 
detail on various issues.  
 

3. The Official Report of the meeting, the Committee’s letter and the Scottish 
Government’s response are all available on the Committee’s website1. Given 
the complexity of the issues under discussion, Disclosure Scotland provided a 
glossary of common terms for the meeting. This is also available on the 
website.    

 
The second order 
 

4. The Scottish Government has completed its consultation on the first order and 
has produced a second order. This order, to be considered today, is available 
at the following link: http://www.legislation.gov.uk/ssi/2015/423/contents/made  

 
5. If agreed by the Committee and the Parliament, it will replace the first order 

and will come into force on 8 February 2016. 
 

6. The policy note for the second order is attached (page 4). Paragraph 41 
describes the changes the second order will make to the first order as a result 
of the consultation. 
 

7. The policy note also contains a statement (page 15), which summarises and 
analyses the responses to the consultation.    
 

 
 
 
                                            
1 http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/95175.aspx 

http://www.legislation.gov.uk/ssi/2015/423/contents/made
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/95175.aspx
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Purpose 
 

8. The purpose of the second order is to amend the Police Act 1997 and the 
Protection of Vulnerable Groups (Scotland) Act 2007 to ensure that the 
Scottish Ministers do not act incompatibly with rights under the European 
Convention of Human Rights, in particular article 8 (the right to respect for 
private life). 
 

9. The Scottish Government’s consultation received comments from 27 
respondents. According to the Government, respondents were generally 
supportive of the disclosure regime, however, there were criticisms which are 
detailed in the statement. 
 

10. Having considered the observations in the consultation, the Scottish 
Government has made some significant modifications to the disclosure 
regime which was given effect by the first remedial order. These include: 
 
 Changes to the list of offences in Schedules 8A (offences which must 

always be disclosed) and 8B (offences which must be disclosed subject to 
rules) of the Police Act 1997. Some new offences are added, some are 
moved from Schedule 8B to 8A and vice versa, and some are deleted. 
Examples include the addition of the common law offence of assault to the 
danger of life, and offences under section 31 of the Counter-Terrorism Act 
2008 (offences aggravated by terrorism), to the Schedule 8A list of 
offences which must always be disclosed.  

 A reduction – from 6 months to 3 months – of the time limit within which an 
applicant must make an application to the sheriff requesting removal of  a 
conviction from a higher level disclosure under both the Police Act and 
PVG (‘Protecting Vulnerable Groups’) regimes. The Scottish Government 
indicates that the time limit has been amended due to concerns raised 
during the consultation regarding possible delays in recruitment if an 
applicant has 6 months within which to make an application. 

 
11. The order makes various other alterations, including some more technical 

changes. 
 

Delegated Powers and Law Reform Committee 

12. The Delegated Powers and Law Reform Committee has considered the order 
and has drawn the instrument to the Parliament’s attention on the grounds 
that some of the drafting could have been clearer2. The Scottish Government 
has responded to these comments3, which could be considered relatively 
minor.  

 
 
 
                                            
2 http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/95515.aspx#c – see 
paragraph 19. 
3 http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/95515.aspx#c - see 
Annexe A 

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/95515.aspx#c
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/95515.aspx#c
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Action  
 

13. At the meeting, members will have an opportunity to question the Cabinet 
Secretary for Education and Lifelong Learning and her officials on the 
instrument. Afterwards the Cabinet Secretary will be invited to speak to the 
instrument and move a motion recommending that the instrument be 
approved. 

Clerk to the Committee 

21 January 2015 
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POLICY NOTE 
 

THE POLICE ACT 1997 AND THE PROTECTION OF VULNERABLE GROUPS 
(SCOTLAND) ACT 2007 REMEDIAL (NO. 2) ORDER 2015 

 
SSI 2015/423 

 
Introduction 
 
1. The Police Act 1997 and the Protection of Vulnerable Groups (Scotland) Act 2007 
No. 2 Remedial Order 2015 (“the No. 2 Order”) revokes the Police Act 1997 and the 
Protection of Vulnerable Groups (Scotland) Act 2007 Remedial Order 2015 (“the 2015 
Order”) (SSI 2015 No 330).  The No. 2 Order also amends Part V of the Police Act 1997 
(“the 1997 Act”) and Part 2 of the Protection of Vulnerable Groups (Scotland) Act 2007 (“the 
2007 Act”).  It also makes a consequential amendment to the Protection of Vulnerable 
Groups (Scotland) Act 2007 (Fees for Scheme Membership and Disclosure Requests) 
Regulations 2010 (“the 2010 Regulations”). 
 
Background 
 
2. On 18 June 2014, in the case R (on the application of T and another) (FC) 

(Respondents) v Secretary of State for the Home Department and another (Appellants) [2014] 
UKSC 35, the United Kingdom Supreme Court (“UKSC”) made a declaration of 
incompatibility under section 4 of the Human Rights Act 1998 that the provisions of sections 
113A and 113B of the Police Act 1997 (as applicable in England and Wales) were 
incompatible with article 8 (the right to respect for private and family life) of the European 
Convention on Human Rights (“the Convention”) because the requirements in those sections 
in relation to blanket disclosure of all spent convictions were not in accordance with the law. 
In Scotland, similar provisions of the 1997 Act apply to the issue of disclosure certificates.  
These functions under the 1997 Act and related legislation are devolved to Scottish Ministers 
and are exercised through Disclosure Scotland. 
 
3. In light of the UKSC ruling, the Scottish Government assessed the operation of the 
1997 Act in Scotland and concluded that changes should be made to the 1997 Act to ensure 
that it strikes a fair balance between an individual’s right to respect for their private life and 
the interests of public protection.  In addition, the Scottish Government concluded that the 
2007 Act (an Act of the Scottish Parliament which established the Protecting Vulnerable 
Groups Scheme – “PVG Scheme”) should also be amended.  These changes were effected by 
the 2015 Order which came into force on 10 September 2015. 
 
4. The 2015 Order came into force at the same time as the Rehabilitation of Offenders 
Act 1974 (Exclusions and Exceptions) (Scotland) Amendment Order 2015 which provided 
for associated changes to the system of self-disclosure of previous criminal convictions by an 
individual under the Rehabilitation of Offenders Act 1974 (“the 1974 Act”) and the 
Rehabilitation of Offenders Act 1974 (Exclusions and Exceptions) (Scotland) Order 2013.  
 
Parliamentary Procedure 
 
5. The 2015 Order came into force under the procedures specified in section 14 of the 
Convention Rights (Compliance) (Scotland) Act 2001 (“the 2001 Act”).  Section 14(2) of the 
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2001 Act provides that Scottish Ministers must, after making such an order, give appropriate 
public notice of its contents, and invite written observations to be made within 
60 Parliamentary sitting days of the day the order was made. 
 
6. The 2015 Order came into effect on 10 September 2015 and Scottish Ministers gave 
public notice of it on that day and invited observations to be made in writing within 60 days. 
 
7. In accordance with sections 14(3) and (4) of the 2001 Act, Scottish Ministers have 
considered all written observations made; and laid a statement before the Scottish Parliament 
summarising these comments and specifying the modifications which they consider it 
appropriate to make to the 2015 Order.  That Statement is appended to this Policy Note at 
Annex A.  The modifications to the 2015 Order are contained in the No. 2 Order which, in 
accordance with section 14(6) of the 2001 Act, will replace the 2015 Order with effect from 
8th February 2016.  
 
Policy objectives 

8. In its decision the UKSC accepted that a conviction or caution would usually become 
part of someone’s private life once it became spent (as set out in the 1974 Act).  The UKSC 
accepted that information about unspent convictions could continue to be disclosed as the 
disclosure of those did not interfere with article 8 rights since they were not yet part of 
someone’s private life.  Article 8 of the Convention sets out the right to respect for private 
and family life –  

1. Everyone has the right to respect for his private and family life, his home 

and his correspondence. 

2. There shall be no interference by a public authority with the exercise of this 

right except such as is in accordance with the law and is necessary in a 

democratic society in the interests of national security, public safety or the 

economic well-being of the country, for the prevention of disorder or crime, 

for the protection of health or morals, or for the protection of the rights and 

freedoms of others. 

9. The UKSC ruled that the requirements in sections 113A and 113B of the 1997 Act on 
the Disclosure and Barring Service (“DBS”) to operate by means of blanket disclosure of 
information about spent convictions and spent cautions held on the Police National Computer 
(“PNC”) were not in accordance with the law as the 1997 Act had failed to make any 
distinction on the basis of any or all of the following criteria in its operation in England and 
Wales: 

• the nature of the offence 
• the disposal in the case 
• the time that has elapsed since the offence took place 
• the relevance of the disclosure information to the employment sought. 

 
10. The UKSC also referred to other factors which could be taken into account such as the 
circumstances in which the person committed an offence, the age when they committed an 
offence and their perpetration of further offences (Lord Wilson in paragraph 41 of the 
decision). 
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11. The 2015 Order took into account these factors in the reforms which it introduced to 
the disclosure regime in Scotland.  Introduction of these reforms resulted, on a case-by-case 
basis, in changes to the content of a standard or an enhanced disclosure issued under the 1997 
Act, and a PVG scheme record issued under the 2007 Act.  In other words, since 
10 September there has no longer been blanket disclosure of all spent convictions on these 
disclosures. 
 
12. In addition, the 2015 Order changed the content of the short scheme record under 
section 53 of the 2007 Act, and the tests applied by the chief officer of a relevant police force 
when considering a request from the Scottish Ministers for other relevant information under 
either section 113B(4) of the 1997 Act or section 49(1)(c) of the 2007 Act. 
 
13. Lastly, the 2015 Order amended the 1997 and 2007 Acts to require Scottish Ministers, 
in certain circumstances, to provide the applicant with the opportunity to see their disclosure 
before it is issued to a third party.  In cases where that opportunity is offered, the applicant is 
able to intimate an intention to Scottish Ministers to make an application to a sheriff for an 
order for the issue of a new disclosure certificate (the 1997 Act), or an order for the removal 
of vetting information from their PVG scheme record (the 2007 Act) if the sheriff considers 
that the details are not relevant to the purpose for which the disclosure was requested.  Where 
such intimation of an application to the sheriff is received by Scottish Ministers, the third 
party will not see the copy of the disclosure until the court application is finally determined. 
 
Summary of the No. 2 Order 
 
14. The No. 2 Order: 
 

 provides that certain spent convictions will continue always to be disclosed due to 
the serious nature of the offence - article 3(2)(c)(ii) inserts a new paragraph (a) in 
the definition of “relevant matter” in section 113A(6) of the 1997 Act; this 
definition relies on the concept of a protected conviction which is defined in new 
section 126ZA of the 1997 Act (inserted by article 3(7) of the No. 2 Order); 

  
section 126ZA makes reference to lists of offences contained in new schedules 8A 
and 8B of the 1997 Act (inserted by article 3(8) of the No. 2 Order); new schedule 
8A lists serious offences for which spent convictions will always be disclosed; 
 

 sets out rules to be applied to certain spent convictions to determine the content of 
standard and enhanced disclosures under the 1997 Act and the PVG scheme 
record disclosure under the 2007 Act (these disclosures are collectively referred to 
as ‘higher level disclosures’).  These rules will mean that certain spent convictions 
(within the meaning given in the 1974 Act) will no longer be disclosed - new 
schedule 8B lists offences for which spent convictions will be disclosed subject to 
the application of rules relating to the age of the person at the time of the 
conviction and the length of time since the date of conviction as well as the 
disposal which was given.  These rules are set out in new section 126ZA(2); 
 

 provides that certain spent convictions will no longer be disclosed routinely due to 
the minor nature of the offence - new section 126ZA(1) provides that a spent 
conviction is a protected conviction if it is listed in neither new schedule 8A nor 
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8B of the 1997 Act and such convictions will therefore no longer fall routinely 
within the definition of “relevant matter”; 
 

 provides that all spent cautions (within the meaning given in schedule 3 of the 
1974 Act) will never be disclosed  - article 3(2)(c)(ii) inserts a new paragraph (b) 
in the definition of “relevant matter” in section 113A(6) of the 1997 Act which 
means that only unspent cautions fall within the meaning of “relevant matter” and 
can be disclosed; 
 

 provides individuals who have a spent conviction for certain offences which have 
not yet reached the point at which the rules would prevent disclosure of the 
conviction (which are therefore not yet protected convictions) with the possibility 
to indicate to Scottish Ministers that they intend to make an application to a sheriff 
for an order for a new disclosure certificate (the 1997 Act) or the removal of 
vetting information from a PVG scheme record (the 2007 Act) – article 3(4) of the 
No. 2 Order inserts new section 116ZB into the 1997 Act which sets out the 
requirements for making such an application and sets out what the sheriff can 
order in such an application; article 4(6) inserts a new section 52A into the 2007 
Act to make similar provision in relation to PVG scheme records; 
 

 in those cases where the intention to make an application to the sheriff is 
indicated, this prevents the issue of a higher-level disclosure to the person who 
countersigned the disclosure application or request until that application to the 
sheriff is finally determined - article 3(4) of the No. 2 Order inserts new section 
116ZA which sets out when a copy of a higher level disclosure can be issued to 
the person who countersigned the application; article 4(6) inserts a new section 52 
into the 2007 Act to make similar provision in relation to PVG scheme records; 
 

 amends the test in section 113B(4) of the 1997 Act and section 49(1)(c) of the 
2007 Act for the provision of other relevant information by the chief officer of  a 
relevant police force in connection with higher-level disclosure applications 
(article 3(3)(b)); 
 

 article 4(3) makes a similar amendment to section 49(1)(c) of the 2007 Act; article 
3(3(c)) of the 2015 Order also repeals section 113B(5) of the 1997 Act which 
allowed the police to provide other relevant information only to the person who 
countersigned the application and not the applicant; 
 

 revises the information that can be included on the short scheme record disclosure 
issued under section 53 of the 2007 Act so that a short scheme record can be 
issued only where the scheme member’s scheme record does not include vetting 
information (article 4(7)(c) and (d)); 
 

 allows Scottish Ministers to treat certain short scheme record disclosure requests 
as if they were a disclosure request for a scheme record when the scheme 
member’s scheme record includes vetting information (article 4(7)(a) and (b) , and 
makes consequential amendments to the 2010 Regulations to deal with instances 
of this treatment (article 11) to provide for a waiver of the fee for a scheme record 
disclosure; 
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 sets out transitional provision for the 1997 Act, the 2007 Act and the Police Act 
(Criminal Records) (Registration) (Scotland) Regulations 2010 (articles 5 to 10); 
and 
 

 revokes the 2015 Order. 
 
Overview of amended disclosure regime 
 
15. The decision about whether or not a spent conviction on an applicant’s criminal 
record should be disclosed will be determined by a two-stage process.  The first stage of the 
process will be determined by the nature of the offence.  Two lists of offences have been 
developed – a list of ‘offences which must always be disclosed’ and a list of ‘offences which 
are to be disclosed subject to rules’.  These lists of offences are set out in article 3(8) of the 
No. 2 Order as amendments to the 1997 Act.  Two new schedules – schedules 8A and 8B – 
are added to the 1997 Act.  New schedule 8A sets out the list of offences which must be 
disclosed.  New schedule 8B sets out the list of offences which can be disclosed subject to the 
application of rules. 
 
16. In developing these lists of offences careful consideration was given to the attributes 
required for roles requiring higher level disclosure.  Such roles place the individuals filling 
them in a position of power and responsibility.  A conviction for a criminal offence that: 
 

 resulted in serious harm to a person; 
 represented a significant breach of trust and/or responsibility; 
 demonstrated exploitative or coercive behaviour; 
 demonstrated dishonesty against an individual; 
 abused a position of trust; or 
 displayed a degree of recklessness that resulted in harm or a substantial risk of 

harm 
 
is evidence that a person’s conduct has caused harm to an individual and/or is evidence of 
misconduct in a position of authority.  This evidence of past behaviour is important 
information for employers when determining whether an individual is suitable for a role for 
which higher level disclosure is applicable.  The protection of vulnerable groups and the need 
to prevent fraudulent activity (in roles where a higher level disclosure would be appropriate) 
must be balanced against any presumption that spent convictions ought not to be disclosed. 
 
17. Where the serious nature of a person’s criminal conduct is such that the passage of 
time will not diminish the relevance of the information to a prospective employer or 
organisation, Disclosure Scotland will always disclose those spent convictions.  These 
offences comprise the ‘Offences which must always be disclosed’ list (schedule 8A list).  It 
should be noted that conviction of such an offence will often result in a disposal which means 
it would never become spent under the 1974 Act.  These convictions would continue always 
to be disclosed as unspent convictions, as under the current legislation.  For example, a 
conviction for murder requires the imposition of a mandatory life sentence and therefore a 
conviction for murder will never be spent.  However, there may be instances where the 
specific circumstances of the conviction result in the imposition of a sentence which is 
capable of becoming spent under the 1974 Act.  The inclusion of these offences on the 
‘Offences which must always be disclosed’ list means that no matter how old the conviction 
is, it will always be disclosed on a higher level disclosure. 
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18. Where the nature of a person’s less serious criminal conduct is such that the passage 
of time, coupled with the age of the person at the date of conviction, means that certain 
convictions are no longer relevant to a prospective employer or organisation, Disclosure 
Scotland will not routinely disclose those convictions. These offences comprise the ‘Offences 
which are to be disclosed subject to rules’ list (schedule 8B list) in the No. 2 Order. 
 
19. Where the nature of a person’s criminal conduct is of a minor nature, these 
convictions cease to be relevant to a prospective employer or organisation once they are spent 
convictions under the 1974 Act, and Disclosure Scotland will not routinely disclose those 
spent convictions.  These offences will be on neither the ‘Offences which must always be 
disclosed’ list (schedule 8A list) nor the ‘Offences which are to be disclosed subject to rules’ 
list (schedule 8B list). 
 
20. The lists of offences in new schedules 8A and 8B will be applied to all types of higher 
level disclosure.  This is because regulated work within the PVG Scheme and those posts 
which attract enhanced and standard disclosures under the 1997 Act require a degree of trust 
to be placed in the individual who will hold a role that places them in a position of power and 
responsibility.  This sets these roles apart from other jobs but is the same across the types of 
higher level disclosure.  Attempting to apply different lists to different types of disclosure 
would make the disclosure regime opaque to applicants and unwieldy to deliver.  It could also 
give rise to suggestions that within types of disclosure the varied posts mean that different 
convictions would be of greater or lesser interest to the person making the request for 
disclosure and so different lists should be applied to different posts.  This would introduce an 
undesirable element of discretion and significant scope for error in deciding which list to 
apply to each application. 
 
21. The offence lists have been developed using multiple sources of information.  The 
starting point was the Scottish Government published Recorded Crime in Scotland 
Classification of Crimes and Offences.  Thereafter the Scottish Government considered all 
Scottish Criminal History System (“CHS”) and PNC recorded offences that have appeared on 
higher level disclosures since 2007.  We considered the DBS list of offences that will never 
be filtered from a DBS certificate and Access Northern Ireland’s filtering list.  Finally, we 
considered the detailed ISCJIS charge codes published on the Scottish Government website. 
 
22. The offence lists will be made publicly available on the Disclosure Scotland website.  
Ministers will have a power to amend the list of offences by affirmative order (new section 
126ZB of the 1997 Act as inserted by article 3(7)). 
 
Rules for the ‘Offences which are to be disclosed subject to rules’ list 
 
23. Having first determined that the conviction is spent and then that the offence is not 
included on the ‘Offences which must always be disclosed’ list, the rules will be applied and 
those convictions which are protected convictions within the meaning of new section 126ZA 
of the 1997 Act will not be disclosed.  For each spent conviction on the applicant’s record the 
second stage of the process will involve consideration of the age of the conviction and the age 
of the person at the date of conviction, as well as the means of disposal of the conviction. 
 
24. If the conviction is more than 15 years old at the date of disclosure and the person was 
aged 18 years or over at the date of the conviction, it will not be disclosed.  If the person was 
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under the age of 18 years at the date of conviction and the conviction is more than 7.5 years 
old at the date of disclosure, it will not be disclosed. 
 
25. The periods of 15 and 7.5 years have been derived within the context of current 
rehabilitation periods under the 1974 Act and CHS retention periods operated by Police 
Scotland so as to strike a balance between the rights of the individual and the rights of those 
they are seeking to work with.  Under the 1974 Act, the longest period that must elapse 
before a conviction resulting in any sentence of less than 30 months imprisonment can 
become spent is 10 years where the offender was aged 18 years or over at the date of 
conviction and 5 years where the offender was aged under 18 years at the date of conviction.  
Disclosure periods of 15 and 7.5 years for higher level disclosures avoid the possibility of the 
provision being redundant due to it being a necessary condition of whether or not a 
conviction can be regarded as ‘protected’ that it must first be spent.  That could have 
happened if a period of time the same as or shorter than the longest rehabilitation period in 
the 1974 Act, that is 10 years, had been prescribed.  
 
26. In addition, Police Scotland currently applies a 30/70 ‘weeding rule’ to certain 
conviction information stored on CHS.  This means that the subject to whom the conviction 
applies has to be 70 years old and the information has to have been on record for at least 
30 years (both conditions must be met) before CHS will perform an automated weed on the 
data.  This rule is used if the conviction is on indictment or the disposal was a custodial 
sentence.  A 15 year disclosure period represents half of the minimum period that the 
conviction will be held on CHS for any purpose and reflects that information is being used 
for the more limited purpose of disclosure to inform employment decisions. 
 
27. It is reasonable to bind up the consideration of age of the person with the time elapsed 
since the conviction.  There is precedent for this combined approach in the 1974 Act where 
different timeframes for convictions to be spent are specified depending on the age of the 
offender, and in the PVG scheme where the time limits in relation to  applications for 
removal from the children’s or adults’ lists depend on the age of the individual when they 
were listed. 
 
28. Any applicant whose record contains multiple spent convictions will have each 
conviction considered separately and the rules will be applied to each conviction as though it 
is the only conviction on the record.  Disclosure Scotland will, however, continue to issue 
information about spent convictions for multiple offences which form part of one conviction 
due to the way in which the offences were charged and recorded. 
 
29. Where a conviction for an offence on the ‘Offences which are to be disclosed subject 
to rules’ list is less than 15 years old (or 7.5 years as appropriate) then the disposal of the 
conviction will also be taken into account.  Convictions that result in no punishment or 
intervention (other than the record of the matter) being imposed will not be disclosed, that is, 
any conviction for which the court imposes a sentence of admonition or absolute discharge 
(the meaning of which includes a discharge from a children’s hearing relating to an offence 
ground referral) will not be disclosed even where the conviction is less than 15 years old (or 
7.5 years as appropriate).  This means that the process takes into account cases where the 
individual circumstances are so unusual that at sentencing the judge chose to impose no 
punishment. 
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Cautions 
 
30. In relation to any applicant whose record contains spent cautions within the meaning 
of schedule 3 of the 1974 Act these will never be disclosed.  Only unspent cautions will fall 
within the definition of “relevant matter”.  This means that the process takes into account 
cases where the circumstances of the offence did not lead to prosecution when the individual 
had received a caution.  Cautions are not used in Scotland.  They are used in England, Wales 
and Northern Ireland. 
 
Application to sheriff for order to issue new certificate under the 1997 Act with 
conviction information excluded or for order to request removal of information from a 
scheme record under the 2007 Act  
 
31. Where spent conviction information about an offence on the ‘Offences which are to 
be disclosed subject to rules’ list is not included in a standard or enhanced disclosure under 
the 1997 Act, the copy of the certificate will be issued to the countersignatory at the same 
time as it is sent to the applicant.  But applicants for a standard or enhanced disclosure under 
the 1997 Act whose certificate contains spent conviction information about an offence on the 
‘Offences which are to be disclosed subject to rules’ list will have a right to apply to the 
sheriff for a new certificate from which that information is removed from their disclosure.  
Certificates containing such spent conviction information will be sent initially to the applicant 
only.  The requirement to send the copy of the disclosure to the countersignatory will apply 
only if the applicant has not indicated an intention to the Scottish Ministers that they would 
like to make an application to the sheriff.  The copy of any such certificate will be withheld 
for 10 working days before issue to the countersignatory.  
 
32.  Where a scheme member requests a disclosure under section 52 of the 2007 Act and 
their scheme record contains spent conviction information about an offence on the ‘Offences 
which are to be disclosed subject to rules’ list the scheme member will have a right to apply 
to the sheriff for removal of that information from their scheme record under new section 
52A of the 2007 Act (inserted by article 4(6) of the No. 2 Order). 
 
33. When the certificate is issued or the copy of the scheme record is sent to the 
individual, they will be advised that if they intend to apply to the sheriff for removal of any 
spent conviction information on the certificate or scheme record they must notify Disclosure 
Scotland of their intention to do so within 10 working days of the date of issue of the 
certificate or scheme record.  If no intimation of such an intent to make an application to the 
sheriff is received by Disclosure Scotland after 10 working days from the date on the 
certificate the countersignatory’s copy of the certificate will be issued or the scheme record 
will be disclosed. 
 
34. An application to the sheriff must be made within 3 months of the notification to 
Disclosure Scotland of the intention to make such an application.  The sheriff’s decision on 
an application is final.  At conclusion of the appeal, Disclosure Scotland will implement the 
ruling.  Irrespective of the sheriff’s decision, in all cases where an application has been made 
to the sheriff in relation to inclusion of a spent conviction on their certificate or scheme 
record, their application for a certificate, or for a scheme record will be re-vetted at the 
conclusion of the appeal.  If the sheriff ordered certain spent convictions to be removed, these 
will be removed before the new certificate or the copy of the scheme record is issued.  Lastly, 
the applicant will be given a further opportunity (again 10 working days) to consider their 
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revised certificate or scheme record before a copy is sent to the countersignatory.  A further 
application could be made to the sheriff if there is new conviction information on the 
certificate or scheme record about which they could make an application, for example if a 
conviction has become spent since the issue of the original certificate or scheme record. 
 
Short scheme record disclosures 
 
35. The information included on a short scheme record is being amended by article 4(7) 
of the No. 2 Order.  When a request for disclosure of a short scheme record is made, and if 
the PVG scheme member does not have vetting information in their scheme record, a short 
scheme record which states that no vetting information is included in the scheme member’s 
scheme record will be sent to the scheme member and the countersignatory. 
 
36. PVG scheme members with vetting information on their current scheme record who 
request disclosure of a short scheme record will be deemed to have made a request for 
disclosure of a scheme record.  Any PVG scheme members whose record contains vetting 
information that includes a spent conviction from the ‘Offences which are to be disclosed 
subject to rules’ list will be sent a copy of the scheme record disclosure.  Only the 
individual’s copy of the scheme record will be issued in the first instance and they will be 
notified of their right to apply to the sheriff for removal of the spent conviction information 
from the scheme record.  If no intimation of an intention to make such an application is 
received by Disclosure Scotland after 10 working days from the date of issue of the scheme 
record, the scheme record will be disclosed to the countersignatory. 
 
37. The scheme record will not be issued to the countersignatory until any application to 
the sheriff is concluded. 
 
38. Where a request for a short scheme record disclosure is treated as a new scheme 
record disclosure to be issued (that is, any scheme record containing vetting information that 
requires to be disclosed), the fee for the disclosure of the scheme record will be waived and it 
will be charged at the same rate as the short scheme record disclosure (that is, £18). 
 
Other Relevant Information 
 
39. A small proportion of enhanced disclosures and PVG scheme records (around 0.5% or 
1,100 certificates per annum) contain Other Relevant Information (“ORI”) provided to the 
Scottish Ministers by the police.  Powers in the 1997 and 2007 Acts allow the chief officer of 
a relevant police force to include information that he or she thinks ‘might be relevant’ (in the 
case of the 2007 Act) and which ‘might be relevant’ and ‘ought to be included’ in the case of 
the 1997 Act.  Consideration was given to whether section 113B(4) of the 1997 Act and 
section 49(1)(c) of the 2007 Act should be amended and changes are now made by the No. 2 
Order to both Acts so that the test for provision of the ORI by the police is  that the chief 
officer ‘reasonably believes information to be relevant’ and ‘ought to be included in the 
disclosure certificate / disclosure of the scheme record’.  The same test will also apply when 
the police are asked under section 117(4) of the 1997 Act or section 51(5) of the 2007 Act to 
review whether ORI should be disclosed.  
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Consultation 
 
40. Notification of the publication of the 2015 Order was given on 10 September 2015 on 
the Scottish Government’s website and on Disclosure Scotland’s website.  Notice was also 
sent to major stakeholders.  A list of the organisations to whom notification of the publication 
of the 2015 Order was given is attached at Appendix 2 of the Statement at Annex A.  There 
will not be a further consultation on the No. 2 Order.  It will, however, be subject to 
Parliamentary scrutiny under section 14(6) of the 2001 Act. 
 
Modifications to content of the 2015 Order 
 
41. The modifications which have been made to the 2015 Order by means of the No. 2 
Order are as follows: 
 

 in article 3(4) the new section 116ZB(3)(b) is amended to reduce - from 6 months to 
3 months - the time limit within which  an applicant must make an application to the 
sheriff requesting removal of a conviction from a standard or an enhanced disclosure. 
This time limit has been amended due to concerns raised during the consultation 
regarding possible delays in recruitment if an applicant has 6 months within which to 
make an application. 
 

 article 3(5)(a) inserts a new section 117(4) into the 1997 Act requiring the chief 
officer of a police force, when considering a request for review of ORI still 
reasonably to believe that the information is relevant to the purpose of the disclosure 
and still to think that the information ought to be included in the certificate.  This now 
fully reflects the test which the chief officer of a police force must apply when 
providing ORI for an enhanced disclosure under section 113B(4). 
 

 article 3(8) has been amended to make the changes to the lists of offences in  
schedules 8A and 8B.  Some new offences are added, and some offences are moved 
from schedule 8B to 8A.  Examples of offences being added to schedule 8A are 
assault to the danger of life and section 31 of the Counter-Terrorism Act (2008) 
(offences aggravated by terrorism).  Examples of offences being moved from 
schedule 8B to 8A include offences under the Firearms Act 1968, the Medicines Act 
1968 section 67(1A) & (1B) and sections 12, 19, 21A, 21D, 38B and 39 of the 
Terrorism Act 2000.  A list of these amendments to the lists of offence is contained 
within Appendix 1 of the Statement at Annex A 
 

 article 4(4)(a) inserts a new section 51(5) into the 2007 Act requiring the chief officer 
of a police force, when considering a request for review of ORI still reasonably to 
believe that the information is relevant to the type of regulated work in relation to 
which the person is a member of the PVG scheme and still to think that the 
information ought to be included on the certificate.  This now fully reflects the test 
which the chief officer of a police force must apply when providing ORI for a scheme 
record when requested under section 49(1)(c). 
 

 article 4(5) inserts a new section 52ZA into the 2007 Act which applies when a 
scheme member asks for information in a PVG scheme record to be corrected and, 
following a correction by Scottish Ministers, the corrected information includes a 
spent conviction for an offence listed on schedule 8B which is not a protected 
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conviction.  In those circumstances the request for disclosure of the PVG scheme 
record is to be treated as not yet having been complied with and as having been made 
as at the date of the correction.  The effect of this is that it will be dealt with as a new 
application to ensure that the applicant receives an opportunity to make an application 
to the sheriff for removal of the spent conviction listed in schedule 8B. 
 

 in article 4(6) the new section 52A(3)(b) is amended to reduce - from 6 months to 
3 months - the time limit within which an applicant must make an application to the 
sheriff requesting removal of a conviction from a PVG scheme record.  This time 
limit has been amended due to concerns raised during the consultation regarding 
possible delays in recruitment if an applicant has 6 months within which to make an 
application. 
 

 articles 10(1)(a)(ii) and 11 contain minor amendments in response to the comments 
made in the report on the 2015 Order published on 18 November 2015 by the 
Delegated Powers and Law Reform Committee of the Scottish Parliament. 
 

 article 12 of the No. 2 Order revokes the 2015 Order from the coming into force of the 
No. 2 Order (8th February 2016). 

 
Regulatory Impact 
 
42. A final Business and Regulatory Impact Assessment has been prepared. 
 
Equality Impact 
 
43. A final Equality Impact Assessment has been prepared. 
 
 
Scottish Government 
10 December 2015 
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STATEMENT OF THE SCOTTISH MINISTERS SUMMARISING WRITTEN 
OBSERVATIONS ON AND MODIFICATIONS TO THE  POLICE ACT 1997 AND 
THE PROTECTION OF VULNERABLE GROUPS (SCOTLAND) ACT 2007 
REMEDIAL ORDER 2015 
 
This Statement is laid before the Scottish Parliament in accordance with section 14(4) of the 
Convention Rights (Compliance) (Scotland) Act 2001 (“the 2001 Act”). 
 
Introduction 
 
This Statement contains a summary and analysis of the written observations received in 
response to the public notice given in relation to the Police Act 1997 and the Protection of 
Vulnerable Groups (Scotland) Act 2007 Remedial Order 2015 (“the 2015 Order”) (SSI 2015 
No 330) and specifies the modifications which Scottish Ministers consider appropriate to 
make to it.  The modifications are listed at Appendix 1 to this Statement. 
 
Background 
 
On 18 June 2014, in the case R (on the application of T and another) (FC) (Respondents) v 

Secretary of State for the Home Department and another (Appellants) [2014] UKSC 35, the 
United Kingdom Supreme Court (“UKSC”) made a declaration of incompatibility under 
section 4 of the Human Rights Act 1998 that the provisions of sections 113A and 113B of the 
Police Act 1997 (as applicable in England and Wales) were incompatible with article 8 (the 
right to respect for private and family life) of the European Convention on Human Rights 
(“the Convention”) because the requirements in those sections in relation to blanket 
disclosure of all spent convictions were not in accordance with the law. In Scotland, similar 
provisions of the 1997 Act apply to the issue of disclosure certificates.  These functions under 
the 1997 Act and related legislation are devolved to Scottish Ministers and are exercised 
through Disclosure Scotland. 
 
In light of the UKSC ruling, the Scottish Government assessed the operation of the 1997 Act 
in Scotland and concluded that changes should be made to ensure that it strikes a fair balance 
between an individual’s right to respect for their private life and the interests of public 
protection.  In addition, the Scottish Government concluded that the 2007 Act (an Act of the 
Scottish Parliament which established the Protecting Vulnerable Groups Scheme – “PVG 
Scheme”) should also be amended. The amendments were made by the 2015 Order. 
 
The 2015 Order came into force on 10 September 2015.  Section 14(2) of the 2001 Act 
provides that Scottish Ministers must, after making such an order, give appropriate public 
notice of its contents, and invite written observations to be made within 60 Parliamentary 
sitting days of the day the order was made. 
 
In accordance with sections 14(3) and (4) of the 2001 Act Scottish Ministers must consider 
all written observations made; and lay a statement before the Scottish Parliament 
summarising these comments and specifying the modifications (if any) they consider it 
appropriate to make to the 2015 Order. 
 
The 2015 Order came into force at the same time as the Rehabilitation of Offenders Act 1974 
(Exclusions and Exceptions) (Scotland) Amendment Order 2015 which provided for 
associated changes to the system of self-disclosure of previous criminal convictions by an 
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individual under the Rehabilitation of Offenders Act 1974 (“the 1974 Act”) and the 
Rehabilitation of Offenders Act 1974 (Exclusions and Exceptions) (Scotland) Order 2013. 
 
The consultation process 
 
Notification of the publication of the 2015 Order was given on 10 September 2015 on the 
Scottish Government’s website and on Disclosure Scotland’s website.  Notice was also sent 
to major stakeholders.  A list of the organisations to whom notification of the publication of 
the 2015 Order was given is attached at Appendix 2 to this Statement.  There will not be a 
further consultation on the No. 2 Order.  It will, however, be subject to normal Parliamentary 
scrutiny under section 14(6) of the 2001 Act. 
 
In addition to the consultation with stakeholders, officials gave evidence to the Delegated 
Powers and Law Reform Committee (DPLRC) on 27 October 2015.  The DPLRC also took 
evidence from the Faculty of Advocates on 3 November 2015.  Following those evidence 
gathering sessions the DPLRC published their report on the 2015 Order on 18 November 
2015 [SP Paper 835].  That report highlighted a number of drafting errors which have been 
amended in the No 2 Order. The other points raised by the DPLRC are recorded at the 
appropriate points in this Statement.  
 
Responses 
 
Twenty- Seven responses were received.  The majority of the respondents were generally 
supportive of the changes to the disclosure regime. 
 
The following organisations and individuals agreed to have their responses published on 
Citizen Space: 
 

 The Delegated Powers and Law Reform Committee of the Scottish Parliament 
 The Police Service of Scotland 
 The Faculty of Advocates 
 The Law Society of Scotland 
 Mrs G Robertson 
 Mr JP Smith 
 Mr BJ Morgan 
 The Care Inspectorate 
 Fife Council 
 Recruit with Conviction 
 Argyll and Bute Council 
 Volunteer Scotland Disclosure Services 
 Strathclyde Partnership for Transport 
 Scottish Social Services Council 
 Scottish Children’s Reporter Administration 
 The General Pharmaceutical Council 
 General Medical Council 
 Coalition of Care and Support Providers in Scotland 
 Scottish Council of Jewish Communities 
 Social Work Scotland 
 NHS Lothian 
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 Children and Young People’s Commissioner Scotland 
 CJSW Dumfries and Galloway 
 Unlock 
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Findings 
 
This section discusses the written observations received in response to the content of the 2015 
Order, and specifies the modifications the Scottish Ministers consider appropriate to make to 
it in light of them.  All of the modifications which are to be made to the 2015 Order are 
specified in Appendix 1 to this Statement. 
 
Comments on the 2015 Order 
 
Response and Analysis 
 
West Dunbartonshire Council sought clarity about the need to invite comments on the 2015 
Order since it had already been made, laid, and brought into force on 10 September.  Key 
Community Supports stated that the consultation should have taken place prior to any 
change in the legislation.  NHS Lothian stated that this was more an opportunity to pass 
comment than to consult.  Children and Young People’s Commissioner Scotland stated 
that the approach taken towards bringing these changes via section 14 of the 2001 Act, rather 
than through primary or secondary legislation, has meant that the full implications of the 
2015 Order on children and young people have yet to be fully explored. 
 
The DPLRC noted that the statement of reasons for the 2015 Order did not fully address the 
compelling reasons for the urgent procedure in sufficient detail.   
 
Scottish Government position 
 
The 2015 Order was made in exercise of powers conferred by sections 12 and 14 of the 2001 
Act.  The purpose of Part 6 of the 2001 Act is to enable legislative changes to be made 
without the need for primary legislation where Scottish Ministers consider that it is necessary 
or expedient to do so in consequence of legislation which is or may be incompatible with the 
European Convention on Human Rights without the need for primary legislation.  In urgent 
cases, it allows Scottish Ministers to make an order and bring it into force, subject to further 
public consultation for 60 days.  After that period the Scottish Ministers can revoke the order 
and replace it with a modified order to take account of any written observations raised by 
respondents.  The Scottish Ministers felt it was necessary to use the remedial order to 
introduce reforms to the disclosure regime.  In this case a remedial order had the advantage 
that at the point when it was made, the amended law was brought into force immediately, 
resulting in a minimal impact on the operational processes of the disclosure regime and 
maintaining public confidence in the disclosure system from the point at which the 2015 
Order was made.  Respondents have had the chance to make observations on the 2015 Order 
and Scottish Ministers have taken these into account in the preparation of the modified 
remedial order which will be laid before the Parliament. 
 
Scottish Ministers note the concerns raised by the DPLRC and will be mindful of this point in 
the event a remedial order is used in the future.  
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Lists of offences in schedules 8A and 8B of the Police Act 1997 - General comments 
 
Response and Analysis 
 
The General Medical Council, The General Pharmaceutical Council, NHS Lothian and 
NHS Greater Glasgow and Clyde commented that they may no longer receive information 
which the judicial system considers to be relatively minor but which they may consider 
relevant in determining an individual’s fitness to undertake certain healthcare associated 
roles.  The General Pharmaceutical Council also stated that there should be a full 
consultation on the offence lists and the rules for disclosure of offences on schedule 8B at an 
appropriate time. 
 
The DPLRC, The Police Service of Scotland, The Care Inspectorate and The Law 
Society of Scotland stated that the offence lists should be kept under review and updated to 
reflect any changes to the law.  The Police Service of Scotland also stated that they would 
welcome the opportunity to contribute to any future review of these lists.  The DPLRC also 
raised a more general point about guidance and engagement with affected individuals and 
stakeholders. 
 
Key Community Supports also had some concerns about how the offence list was derived, 
they stated that some of the convictions on the list of those which are subject to rules are very 
concerning and that they see no detailed consideration or analysis of how it was developed. 
 
The Care Inspectorate considered that the process for identifying the list of offences which 
will never be filtered from a certificate and those which should be disclosed subject to the 
rules has been thorough. 
 
West Dunbartonshire Council and Social Work Scotland raised the issue of relevance of 
the offence to the role, and how the vetting team at Disclosure Scotland will determine what 
is relevant without knowledge of the role.  Unlock also stated that although the approach 
taken in Scotland is more flexible than in England and Wales, it still takes little account of the 
specific reasons for the disclosure check and the specific nature of applicants’ criminal 
records.  Scottish Social Services Council on the other hand stated that they welcome the 
unity of the current legislative framework as it does not restrict entitlement to conviction 
information on the basis of profession or type of role. 
 
Two organisations, Key Community Supports and Coalition of Care and Support 
Providers in Scotland, raised concerns about the possibility of an increase in risk to 
vulnerable adults and children.  Key Community Supports believe that instead of 
withholding information from responsible employers, the strategy should be to hold to 
account those irresponsible employers who do not carry out a fair risk assessment and 
unfairly discriminate against people who have vetting information on their disclosures.  
Coalition of Care and Support Providers in Scotland had concerns that non-disclosure of 
some spent convictions will make it more difficult for providers of care and support to recruit 
safely and with confidence. 
 
Coalition of Care and Support Providers in Scotland and Volunteer Scotland Disclosure 
Services commented that employers did not sometimes find it easy to understand from the 
two lists what offences would be disclosed.  Coalition of Care and Support Providers in 
Scotland felt it would assist employers to have access to a plain English version.  Volunteer 
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Scotland Disclosure Services also stated that there needs to be clear guidance on what the 
employer can ask and what the applicant can disclose.  
 
Scottish Children’s Reporter  and Children and Young People’s Commissioner Scotland 
referred to the complexity of the disclosure system and the difficulties that may be faced by 
children and young persons in understanding the impact on them.  Both asked for the Scottish 
Government to consider child-friendly information. 
 
Unlock welcomed that the list of offences that could become protected (schedule 8B) has 
been published on the Disclosure Scotland website.  However, they stated that the list of 
offences in schedule 8A is too rigid and requires more flexibility and that these offences 
should not always be disclosed. 
 
The Police Service of Scotland considered it beneficial that there are published rules setting 
out those convictions which are protected from disclosure. 
 
Recruit with Conviction raised concerns about the complexity of the approach to protected 
convictions and whether or not applicants will understand what they should and should not 
self-disclose.  They also raised concerns that employers may discriminate or ask leading 
questions about protected convictions.  They stated guidance will ease some of these 
problems. 
 
Scottish Government position 
 
The offence lists have been developed using multiple sources of information.  These include 
the Scottish Government published Recorded Crime in Scotland Classification of Crimes and 
Offences, all CHS and PNC recorded offences that have appeared on higher level disclosures 
since 2007, the Disclosure and Barring Service’s (DBS) list of offences that will never be 
filtered from a DBS certificate and Access Northern Ireland’s filtering list and the detailed 
ISCJIS Charge Codes approved by the Crown Office and Procurator Fiscal Service and 
published on the Scottish Government website. 
 
We have given careful consideration to the attributes required for roles, including all health 
care related roles, requiring higher level disclosure and identified offences that: 
 

 Resulted in serious harm to a person; 
 Represented a significant breach of trust and/or responsibility; 
 Demonstrated exploitative or coercive behaviour; 
 Demonstrated dishonesty against an individual; 
 Abused a position of trust; or 
 Displayed a degree of recklessness that resulted in harm or a substantial risk of harm. 

 
We consider that offences with these characteristics demonstrate evidence that a person’s 
conduct has caused harm to an individual and/or is evidence of misconduct in a position of 
trust or authority.  We revisited the rationale and offence lists during the 60 day consultation 
period and concluded that the rationale remains appropriate.  We then reconsidered every 
offence on schedules 8A and 8B and considered whether they continue to be in the right 
place.  As a result of this process a small number of amendments will be made to the lists of 
offences contained in schedules 8A and 8B.  
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Staff within Disclosure Scotland will not determine whether convictions on an individual 
application are relevant to the particular role they are applying for.  The rules will apply 
automatically for all disclosures.  Once the employer receives the disclosure, it is for the 
employer to risk assess the applicant’s suitability.  The 2015 Order did not change this 
position. 
 
The same lists will be applied to all types of higher level disclosure.  This is because 
regulated work within the PVG scheme and those posts which attract enhanced and standard 
disclosures require a degree of trust to be placed in the individual who will hold a role that 
places them in a position of power and responsibility.  These factors are the same across the 
classes of higher level disclosure and they set these roles apart from other jobs covered by the 
basic disclosure check. 
 
The Scottish Government has sought to strike the right balance between public protection and 
an individual’s right to a private life and consequently employers now receive relevant 
conviction information only.  The UKSC was clear in its ruling in relation to the law 
applicable in England and Wales that the blanket disclosure of spent convictions to an 
employer was a breach of an individual’s right to a private life.  The UKSC also made it clear 
it was not the role of an employer, in receiving conviction information, to determine whether 
the use of that conviction information would contravene a potential employee’s human rights.  
The UKSC ruling is clear that it is for the Government to legislate for a disclosure regime 
which is not capable of operating so as to violate rights under article 8, therefore the 
provision of training for employers in handling conviction information was not an option 
which the Scottish Government could have considered. 
 
The Scottish Government agrees that the offence lists must be kept under review and they 
would welcome input from various stakeholders when reviewing the lists.  The Scottish 
Government also agrees that clear guidance is required.  There is guidance available on the 
Disclosure Scotland website along with a helpful range of Frequently Asked Questions.  The 
Scottish Government is aware that additional guidance and engagement is required in this 
area and this work is being taken forward in collaboration with a number of bodies including 
Disclosure Scotland’s Stakeholder Advisory Group.  The Scottish Government has noted that 
there is a need for guidance which is accessible to children and young persons. 
 
 
Lists of offences in schedules 8A and 8B of the Police Act 1997 - Particular offences 
 
Response and Analysis 
 
The General Medical Council and The General Pharmaceutical Council also raised 
concerns that there appear to be some offences that are listed in England and Wales to be 
disclosed that do not appear on schedules 8A or 8B.  One specific example given is an 
offence under section 67(1A) of the Medicines Act 1968. 
 
The General Pharmaceutical Council also highlighted that the 2015 Order does not enable  
the disclosure of offences which could be imposed upon a body corporate or pharmacy 
owner. They said that they believe it is important for relevant convictions relating to those 
who own registered pharmacies to be available to them.  Their view is that failing to disclose 
such convictions of any age could undermine their ability to regulate registered pharmacies. 
They also note that no reference is made within the 2015 Order to offences under section 78 
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of the Medicines Act 1968 which is the offence of using the protected title of pharmacist or 
pharmacy technician in connection with a business which is not a registered pharmacy. 
 
The Faculty of Advocates noted that the common law offence of assault to the danger of life 
was not included in the list of offences in schedule 8A.  They considered it to be as serious, if 
not more serious, than an offence of assault to severe injury and suggested it should be 
included. 
 
Social Work Scotland asked for clarification that the list of offences that must always be 
disclosed was intended to include a banning order under the Adult Support and Protection 
(Scotland) Act 2007 since they considered that not to be an actual offence. 
East Lothian Council, Mr JP Smith and Mrs G Robertson raised varied queries around 
the disclosure or non-disclosure of minor offences/disposals.  East Lothian Council stated 
that the current disclosure process does not address the scenario where a fixed penalty is 
imposed in lieu of legal action and there are scenarios where this information should be 
recorded but is not required to be disclosed.  Mrs G Robertson wanted clarity about the 
status of a fixed penalty or a fiscal fine as these are not convictions.  Mr JP Smith raised a 
similar query about “No Further Action”, as these are not convictions and should never be 
disclosed. 
 
Scottish Social Services Council had a concern that the admonishment and absolute 
discharge element of protected convictions may compromise public protection.  They were 
concerned about circumstances where, for example, assault of a child led to a sentence of 
admonishment or absolute discharge, these would not be disclosed once spent. 
 
Scottish Government position 
 
The Scottish Government notes the General Medical Council and the General Pharmaceutical 
Council’s concerns.  With regards to the offence in section 67(1A) of the Medicines Act 
1968, the Scottish Government confirms that this offence was on the list of schedule 8B 
offences (in paragraph 79 of the 2015 Order) and it will therefore be disclosable for 15 years 
from the date of conviction.  Due to the concerns raised by the General Medical Council, this 
offence has now been moved to the list of schedule 8A offences, meaning it will always be 
disclosed.  The offence at section 78 of the Medicines Act 1968 was not previously included 
but has now been added to schedule 8A. 
 
The Scottish Government agrees with the Faculty of Advocates that the offence of assault to 
the danger of life is a serious offence which should be always be disclosable and it has 
therefore been added to the list in schedule 8A. 
 
The Scottish Government believes that Social Work Scotland have misinterpreted the 2015 
Order.  Paragraph 49 of schedule 8A of the 2015 Order includes, “Any offence where the 
conduct in respect of which the person was convicted also constitutes a breach of a banning 
order”.  Therefore the person would have to have been convicted an offence that amounted to 
a breach of a banning order, rather than being convicted of breaching the banning order.  The 
provision will therefore remain in the modified remedial order. 
 
The Scottish Government agrees that minor offences and disposals should not be disclosed 
when spent.  The Scottish Government also agrees that fixed penalty notices should not be 
disclosed as they are not convictions.  However, this has not changed as a result of the 
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changes made by the 2015 Order to the disclosure regime.  Such penalty notices, fiscal fines 
and “no further actions” were never classed as “convictions”. 
 
The Scottish Government agrees with the Scottish Social Services Council that there are 
circumstances when convictions resulting in an admonishment or absolute discharge should 
be disclosed, for the exact reason provided for in the example supplied by Scottish Social 
Services Council.  The Scottish Government has modified the 2015 Order to ensure that in 
relation to convictions where the offence was aggravated by being against a child or where it 
had a sexual element will always be disclosed under schedule 8A. 
 
 
Offences committed by children 
 
Response and Analysis 
 
The Children and Young People’s Commissioner Scotland stated that it is not 
immediately apparent what consideration, if any, has been given to the lists created for the 
purposes of the Children’s Hearings (Scotland) Act 2011; Scottish Children’s Reporter also 
raised the question whether the lists of offences in schedules 8A and 8B have been developed 
mainly from the point of view of adult offenders and without the involvement of any 
stakeholders who might have been able to apply a more informed view of children’s 
offending to the lists.  Scottish Children’s Reporter also stated that the changes fall short of 
what has already been agreed by Scottish Government and other relevant stakeholders. 
 
Children and Young People’s Commissioner Scotland stated that given the additional 
protections sections 187 and 188 of the Children’s Hearings (Scotland) Act 2011 will offer to 
children and young people, the Scottish Government should consider what amendments (if 
any) may be required in light of the 2015 Order to ensure that these provisions can be 
commenced as soon as possible.  Scottish Children’s Reporter stated that the Children’s 
Hearings (Scotland) Act 2011 should be enacted as quickly as possible.  The Police Service 
of Scotland also stated that they would welcome further discussion with the Scottish 
Government on how these proposals may affect the pending changes in the Children's 
Hearing (Scotland) Act 2011 in respect of accepted or established findings on offence 
grounds. 
 
Scottish Government position 
 
The list referred to by the Children and Young People’s Commissioner Scotland was 
published in the Scottish Government’s response of March 2013 to the consultation on the 
offences to be included in a Police Act 1997 (Criminal Record Certificates – Children’s 
Hearings) (Scotland) Order.  This work was suspended pending resolution of an issue with 
Ministers’ powers in relation to a related instrument under the Rehabilitation of Offenders 
Act 1974 and a Police Act Order was not put before the Parliament for its approval.  The 
same issue meant that the enactment of sections 187 and 188 of the Children’s Hearings 
(Scotland) Act 2011 was suspended.  Undertaking further work on implementing the 
Children’s Hearings (Scotland) Act 2011 was not something which could be done in the 2015 
Order.  It was also considered to be appropriate to wait until the parliamentary procedure for 
the remedial order was completed before undertaking further work on implementing the 
Children’s Hearings (Scotland) Act 2011.  The Scottish Government will separately take 
forward further work in relation to the Children’s Hearings (Scotland) Act 2011. 
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In formulating the lists at schedules 8A and 8B, the Scottish Government did consider the list 
of offences which had been created for the proposed order under the 1997 Act.  The majority 
of the offences are either covered by paragraph 42 of schedule 8A to the 2015 Order, listed 
separately in that schedule or listed in schedule 8B.  The proposed order also contained 
historical offences and these are covered under paragraph 62 of schedule 8A (superseded 
offences).  The Scottish Government and Disclosure Scotland will be considering how 
disclosure and rehabilitation of offenders legislation should address offending behaviour by 
children in the light of parliamentary scrutiny of the remedial orders.  The report of the 
Advisory Group which was recently set up to address the implications of an increase in the 
minimum age of criminal responsibility may also be of relevance to this consideration. 
 
 
Protected Convictions – General Comments 
 
Response and Analysis 
 
The General Medical Council, the Children and Young People’s Commissioner 
Scotland and Unlock raised concerns that the disclosure periods are out of step with 
England, Wales and Northern Ireland.  The General Medical Council had concerns about 
the variations in how the different approaches operate across the UK and would welcome the 
opportunity to discuss with Scottish Ministers how they can successfully operate these 
different systems.  They were concerned that the order introduces a variation in the types of 
offences that Scottish applicants are required to notify them of in comparison to applicants 
from England, Wales and Northern Ireland.  These variations have a potential impact on their 
ability to fulfil their statutory function to register only doctors who are fit to practise and they 
will need to develop and implement guidance on the different regimes. 
 
Police Service of Scotland stated that these differences will generate confusion among users 
of the PVG scheme and the Police Act disclosure regime, and could give rise to 
discrimination based on the location of an individual or an employer within the UK. 
 
The Faculty of Advocates raised a similar concern that cross border differences in the 
Rehabilitation of Offenders Act (“the 1974 Act”) rehabilitation periods and disclosure 
periods could potentially raise issues as to whether the provisions are proportionate. 
 
The General Medical Council raised concerns that there are distinctions in the disclosure of 
cautions, which they will need to reconcile in order to operate the schemes fairly in practice: 
in Scotland spent cautions will never be disclosed whereas in England, Wales and Northern 
Ireland spent cautions are disclosed unless they are deemed to be protected.  
 
Scottish Government position 
 
There have been differing disclosure regimes operating across the UK since May 2013 when  
DBS amended their regime in a way that made it wholly different to the regime operating in 
Scotland.  The amendments to Scotland’s approach made on 10 September 2015 aligned the 
Scottish regime more closely to the regime in England, Wales and Northern Ireland. 
Proportionality and any ECHR compliance issues will only be determined in court.  Scottish 
Government officials are happy to meet with the General Medical Council to discuss any 
concerns they have. 
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The Scottish Government does not believe that the blanket disclosure of spent cautions is 
proportionate or fair. All unspent cautions will continue to be disclosed. 
 
 
Protected Convictions – Specific Comments 
 
Response and Analysis 
 
Mr BJ Morgan stated the disclosure period should be 10 years not 15 years.   
 
The DPLRC also commented that the Scottish Government should keep the 15 year 
disclosure period under review to ensure a fair balance is struck between public protection 
and the right to a private life.  
 
Unlock believe that the disclosure time periods set in this order are unnecessarily long and 
disproportionate.  They also stated that it is unclear how these periods have been arrived at 
and what the justification is for these lengths.  They also suggest that an alternative approach 
would be to set a particular time period starting from when the conviction becomes spent.  
 
The Coalition of Care and Support Providers in Scotland raised concerns about a number 
of offences that will not be disclosed once spent and 15 years have passed.  They also had 
concerns that certain convictions will not be disclosed after 7.5 years for those convicted 
when aged under 18 years.  They suggested other ways are developed to reduce the risk of 
discrimination against those with spent convictions rather than to withhold information from 
employers. 
 
They highlighted offences that they would always want to know about such as: 
 

 Burglary inflicting or attempting to inflict grievous bodily harm 
 Forging documents 
 Any offence of culpable and reckless fire raising; any offence of wilful fire raising 
 Any offence of assault 
 Possession of ‘extreme pornography’ 
 Aggravated robbery 
  Causing death by reckless or dangerous driving including when under the 

influence of drink or drugs. 
 
NHS Lothian fears the order increases risk as the employer no longer has full control of the 
decision making process as they are no longer provided with information on all convictions. 
This may increase the risk to protected adults and children in a healthcare environment. 
 
Children and Young People’s Commissioner Scotland stated that the Scottish Government 
should consider shorter time limits for those convicted under the age of 18.  They also 
queried whether or not there are plans to expedite cases where the person is aged 17 at the 
time of the offence but not convicted until they are 18. 
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Scottish Government position 
 
The Scottish Government believes it has struck the right balance between public protection 
and an individual’s right to a private life.  The disclosure periods of 15 and 7.5 years have 
been derived within the context of current rehabilitation periods under the 1974 Act and the 
period of time that Police Scotland keep records of convictions on the Scottish Criminal 
History System.  Scottish Ministers will, however, keep this under review.  The Scottish 
Government believes that there is no increase in the risk to vulnerable adults and children by 
ending the practice of disclosing very old and/or minor spent convictions.  The disclosure of 
relevant conviction information only should make employer’s recruitment decisions easier.  
 
The Coalition of Care and Support Providers in Scotland raised concerns about a number of 
offences on schedule 8B.  Burglary inflicting, or attempting to inflict, grievous bodily harm is 
not an offence in Scots law but the type of conduct would probably involve convictions for  
offences on schedule 8A; for example hamesucken or assault to severe injury could be similar  
offences and would always be disclosed regardless of the age of conviction.  Causing death 
by reckless or dangerous driving including when under the influence of drink or drugs is 
currently on schedule 8B but will be moved to schedule 8A and will always be disclosed 
regardless of the age of conviction.  While robbery is an offence listed in schedule 8B and 
will not be always disclosed, it may be that in some cases it involves a serious assault and 
that would potentially mean the offence would in fact be listed on schedule 8A and would be 
disclosable for life. 
 
The other offences referred to by the Coalition of Care and Support Providers in Scotland 
have not been moved as a conviction for these offences can cover very minor offending 
behaviour to very serious offending behaviour.  If the offence was serious we would expect 
the disposal to reflect this, meaning that the conviction might never become spent if a 
sentence of imprisonment of more than 30 months was received. 
 
Children and Young People’s Commissioner Scotland queried time periods for the under 18s.  
The Scottish Government has ensured there is a provision within the legislation to allow 
shorter disclosure periods for under 18s with convictions. It would not be for the Scottish 
Government to make any plans to expedite cases where the person is aged 17 at the time of 
the offence but not convicted until they are 18. 
 
 
Multiple convictions 

 
Response and Analysis 
 
Unlock stated that they are happy with the approach to multiple convictions.  However the 
Scottish Council of Jewish Communities raised concerns with this approach.  They believe 
the approach is particularly problematic in the case of someone with a series of similar 
convictions, since, while one offence may not be concerning, a course of conduct leading to 
multiple convictions may indicate traits that would make the individual unsuitable to work 
with vulnerable groups. 
 
Scottish Government position 
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The Scottish Government does not agree with the approach to disclose all offences if an 
applicant has multiple offences.  This would be disproportionate and could lead some very 
old and/or very minor offences continuing to be disclosed.  It must also be remembered that 
all convictions will be disclosed while they are unspent, meaning that frequent recent 
offending will generally continue to be disclosed.  For offences on schedule 8A, any pattern 
of offending will continue to be disclosed as offences are disclosable for life.  For offences on 
schedule 8B, any pattern of offending over the past 15 years (or 7.5 years for under 18s) will 
continue to be disclosed. 
 
 
Application to the sheriff for removal of conviction information - General comments 
 
Response and Analysis 
 
No responses stated that there should not be an appeal process.  Unlock, Recruit with 
Conviction and the Law Society of Scotland all stated that they were pleased with the 
introduction of the appeal mechanism.  Unlock stated they would prefer to see the possibility 
of an appeal widened to include schedule 8A offences.  Recruit with Conviction stated that 
this mechanism to apply to a sheriff for removal of convictions should be available prior to 
the recruitment process. 
 
Scottish Government position 
 
The Scottish Government believes those offences in schedule 8A are so serious that  they 
should always be disclosed on a higher level disclosure.  The aim of the disclosure regime is 
to ensure that the appropriate balance is struck between the protection and safeguarding and 
an individual’s right to a private life.  Given that the offences on schedule 8A are serious 
offences, the view of the Scottish Government is that those offences will always be relevant 
information for disclosure on a higher level disclosure and that any provision to allow an 
applicant to request removal of schedule 8A offences is not required. 
 
Within the current context of the legislation underpinning the disclosure regime an 
application for the disclosure of a PVG scheme record or for Police Act standard and 
enhanced disclosures must be made by an applicant, but must also be countersigned by a 
potential employer who must be entitled to see the conviction information as part the 
recruitment process.  If PVG scheme record disclosures were available to individuals without 
such countersigning this would tend to undermine the civil liberties and human rights 
protections of the Rehabilitation of Offenders Act 1974 (“the 1974 Act”) which allows 
individuals in most cases not to have to disclose spent convictions to an employer.  The 
requirement for an employer who has a right to see the conviction information to  countersign 
an application protects the individual from being pressurised to show any potential employer 
information about spent convictions – that is information that most employers are generally 
ineligible under the 1974 Act to know about. 
 
Making PVG scheme record disclosures available to all without countersignature would 
inevitably inflate the size of the PVG Scheme and expose its members, who may not in fact 
be doing regulated work, to the possibility of being barred from work with children or 
protected adults if information arose on their record to suggest they may be unsuitable. 
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From a practical point of view, it would be very difficult to allow an application to the sheriff 
for removal of conviction information from a disclosure prior to any recruitment process, as it 
would be almost impossible for a sheriff to make a decision on the relevance of a conviction 
without knowing anything about the type of job for which the individual would be wanting to 
request a disclosure. 
 
 
Application to the sheriff for removal of conviction information - Time Limits 
 
Response and Analysis 
 
NHS Lothian, East Lothian Council, The Scottish Council of Jewish Communities, 
Recruit with Conviction, Fife Council and NHS Greater Glasgow and Clyde all raised 
concerns that the appeal process could result in a delay in recruitment.  As there is no 
information on how long an appeal could take, if this is lengthy this could result in employers 
removing offers of employment.  Fife Council stated that the 10 day delay in the 
countersignatory (CSG) certificate being issued to potential employers was understandable 
but could be considered by some employers as being too long.  East Lothian Council stated 
that a decision will be required as to a reasonable length of time which a role can be held 
open for a candidate to mitigate any claims against employers for withdrawing an offer of 
employment.  They also asked how the countersignatory will know when an appeal has been 
commenced in order to advise candidates / recruiting managers of timescales. 
The Scottish Council of Jewish Communities stated that they felt the 10 days to notify 
Disclosure Scotland of an intention to apply to a sheriff was too short and that it did not 
factor in holidays etc. They suggested that it  should be lengthened to 20 days.  They also felt 
the 6 month period in which to lodge an application in the sheriff court was far too long, this 
is echoed in the delay in recruitment concerns raised by a number of organisations.  The 
Scottish Council of Jewish Communities feels that the 6 month period should be reduced to 
20 days.  Any delay could be particularly problematic for small Third Sector organisations, 
especially if they have been awarded a time-limited grant to carry out a project that must be 
completed within six months or a year.  The DPLRC also stated that Scottish Ministers 
should engage with the Scottish Courts and Tribunals Service to explore the possibility of an 
expedited application process. 
 
Scottish Government position 
 
Although the current process does result in a 10 day delay in the distributing of the CSG copy 
of the certificate to a potential employer, the possibility for the applicant to apply to the 
sheriff for removal of conviction information that the applicant thinks is no longer relevant 
ensures that the applicant’s right to a private life under article 8 of ECHR is not violated.  
Applicants need to be given a reasonable amount of time in which to indicate that they wish 
to apply to the sheriff.  A period of less than 10 working days would not give sufficient time 
to applicants to consider what they want to do and a period of more than 10 working days 
would add to the delay in the provision of the CSG copy of the disclosure to a potential 
employer.  The Scottish Government considers that a period of 10 working days is 
appropriate in the circumstances.  We give applicants the opportunity to contact us and have 
their CSG copy of their certificate released earlier than the 10 day period if they know that 
they do not want to apply to a sheriff.  To date there have been no complaints from applicants 
that the 10 day notice period has been too short to allow them to decide on their action.  
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The Scottish Government notes the concerns about the possible delay to recruitment and 
possible additional costs to employers.  Currently it is too early to determine what impact the 
process of application to a sheriff will have.  There have been 27 notifications of intention to 
apply to a sheriff for the removal of spent conviction information since the 10 September 
2015, Disclosure Scotland are not aware of any of these applicants lodging papers and 
formally starting the appeal process.  There have been 5,721 certificates with spent 
convictions on them processed since 10 September, the impact so far is very small.  However, 
to alleviate concerns about delays in recruitment, the Scottish Government has reduced the 
time limit within which an applicant must  apply to a sheriff for removal of conviction 
information.  Instead of having 6 months from the date on which they notify Disclosure 
Scotland that they intend to make an application to the sheriff, applicants will now have 
3 months from the date on which they give notification to Disclosure Scotland.  There is 
already an expedited process available for Summary Applications for the first procedural 
hearing, applicants can request the standard period of notice is reduced from 21 days to 48 
hours.  At this hearing the applicant can make the case for an urgent evidential hearing.  
Scottish Ministers will monitor the impact of applications on recruitment and will engage 
with the Scottish Civil Justice Council if it is agreed in the future that Rules will be required 
for this process. The Scottish Government will continue to monitor the timescales for 
applications to the sheriff.   
 
 
Application to the sheriff – general comments 
 
Response and Analysis 
 
Recruit with Conviction suggested that to avoid delays for recruiters and applicants a more 
general mechanism to remove unprotected convictions may be more practical.  They 
suggested Scottish Government look at the effective process designed by Scottish Social 
Services Council to determine fitness to practice, as this may be a more practical mechanism 
and this could be combined with more knowledge of regulated work compared to a sheriff. 
The Faculty of Advocates also suggested that it would be possible to achieve greater 
consistency in decision-making if there were to be a process within Disclosure Scotland to 
review the need for disclosure of certain spent convictions, although they acknowledged that 
Disclosure Scotland deals with a large volume of applications and they were therefore not 
able to conclude that this suggestion would be a practicable possibility. 
 
NHS Lothian and The Scottish Council of Jewish Communities stated that it would be 
helpful to have a better understanding of the assessment process undertaken by the sheriff 
when considering an application, in terms of deciding whether the conviction information is 
not relevant to the purpose for which the disclosure was requested.  They asked if there 
would be provision in the legislation to allow the sheriff to ask Disclosure Scotland and 
employers for additional information. 
 
NHS Lothian, Unlock, Recruit with Conviction, the DPLRC, Volunteer Scotland 
Disclosure Services and NHS Greater Glasgow and Clyde all raised concerns about the 
lack of information available for applicants and employers in relation to the process for 
applying to a sheriff.  They all stated that clear guidance was required.  The DPLRC 
specifically stated that any guidance given to individuals should make it clear that Scottish 
Ministers may on a case by case basis oppose an application to a sheriff. 
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Scottish Government position 
 
The Scottish Government note Recruit with Conviction’s suggestion of having some kind of  
review process prior to an application being made to a sheriff.  This option was investigated 
thoroughly by the Scottish Government in developing the approach implemented by the 2015 
Order, however, it was determined to be infeasible as it would have introduced an element of 
discretionary decision-making by Scottish Ministers that  was considered not to be 
appropriate in the circumstances.  It was considered, for example, that it could be difficult for 
an internal review mechanism to access sufficient information about convictions or about the 
intended employment role of an applicant in order to be able properly to take decisions about 
the relevancy of convictions, particularly given the high volume of applications received by 
Disclosure Scotland.  It was considered that a sheriff would be best placed to take  any  
decisions about whether convictions should be removed from a disclosure if they were no 
longer relevant to the purpose of the disclosure.  
 
The Scottish Government agrees that a better understanding of the process is required, 
however, until cases actually go through the Sheriff Court we cannot give any clearer 
indications of timescales etc.  There is guidance on Disclosure Scotland’s website and 
Scottish Government Officials have also been engaging with the Scottish Courts and Tribunal 
Service in relation to additional information and advice which could be provided to 
applicants.  The guidance will make it clear that Scottish Ministers may oppose an 
application to a sheriff.  The Scottish Government will continue to update and amend any 
guidance on the appeal process when they have additional information. 
 
 
Application to the sheriff – withdrawal 
 
Response and Analysis 
 
Scottish Council of Jewish Communities highlighted that there is no provision in the 
2015 Order covering a subsequent decision not to submit, or else to withdraw, an application 
to the sheriff after having notified Disclosure Scotland of an intention to submit such an 
application.  They suggest that the 2015 Order should be amended to require individuals who 
have advised Disclosure Scotland of their intention to submit an application to the sheriff but 
subsequently decide not to proceed, to notify Disclosure Scotland of their decision. 
 
Scottish Government position 
 
Currently Disclosure Scotland send out an email receipt notification to applicants who 
intimate within the 10 day period that they want to submit an application to a sheriff to have 
conviction information removed from their certificate.  This email informs applicants that if 
they wish to intimate a change of mind, they have until the 10 day period has concluded to do 
so. 
 
 
Application to the sheriff – under 18s 
 
Response and Analysis 
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Children and Young People’s Commissioner Scotland asked for clarification on whether 
the process for application to the sheriff means that an applicant who was under 18 years at 
the point of conviction who then applies for a conviction to be removed in order to access a 
particular college / university course, e.g. 3-4 years after conviction, has their request refused, 
would then have no further option to apply for it to be removed until the 7.5 year period is 
complete.  Alternatively, they asked whether it would be possible to make another approach 
to the sheriff, say if the young person subsequently chose to apply to study a different subject 
area. 
 
Scottish Government position 
 
In response to the Children and Young People’s Commissioner Scotland’s first question, after  
7.5 years from the date of the conviction, the conviction would automatically no longer 
appear on the young person’s disclosure if they requested a new disclosure and therefore it is 
not necessary (nor possible) to apply for that conviction to be removed from the disclosure.  
In relation to the second question, an application to the sheriff can only be made after a 
person has made a new request for a standard or an enhanced disclosure or a PVG scheme 
record and it contains a spent conviction listed on schedule 8B. If before the end of the period 
of 7.5 years during which that conviction could continue to be disclosed on disclosures for 
the person asked about in the example, the person would be able to make a further application 
to the sheriff for removal of that conviction.  But this would only be possible if they were 
applying for a standard or an enhanced disclosure for a different purpose or for a PVG 
disclosure for a different type of regulated work from the time when they made the previous 
application to the sheriff for removal of that conviction.  
 
For example, in  relation to standard and enhanced disclosures, if someone requests a 
disclosure certificate because they want to work in financial services and then later they 
request a disclosure certificate because they want to adopt a child – they could apply to a 
sheriff to have conviction information removed from each disclosure certificate.  However, 
for a PVG scheme record an application to the sheriff can only be made about the same 
conviction if the subsequent disclosure request relates to a different type of regulated work, 
i.e. if the first application to the sheriff was related to a disclosure for regulated  work with 
children only, then a second application to the sheriff could be possible for the same 
conviction which had appeared on a subsequent disclosure in relation to regulated work with 
adults only. 
 
 
Other Relevant Information 
 
Response and Analysis 
 
Volunteer Scotland Disclosure Services stated that, on those disclosure checks where Other 
Relevant Information (“ORI”) is disclosed by the police, they understand that the ORI does 
not fall within the same amended criteria as the conviction information, as the ORI is not 
classed as conviction information.  They see this as being out of step with the other changes 
on the basis that conviction information will be removed after a set period of time but that for 
an individual was arrested, charged and then found not guilty in court the police may still be 
disclose ORI with no restrictions.  Children and Young People’s Commissioner Scotland 
seeks clarification, however, as to whether other information connected to the case could 
potentially still appear as ORI. 
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The Police Service of Scotland noted that section 51(5) (which relates to disputes about 
ORI) of the 2007 Act has been amended to strengthen the test when reviewing information 
included in a scheme record, but that the Act has not been amended to include the second 
element of the test included in all other legislation. 
 
Scottish Government position 
 
Other Relevant Information is subject to separate rules for its disclosure in comparison to 
convictions.  This has always been the position.  By means of the 2015 Order the Scottish 
Government amended the test which the police must satisfy before they can provide ORI. 
 
The test is therefore as follows: 

 “the chief officer of police must reasonably believe information to be relevant for the 
purpose of the disclosure, and 

 the information, in the chief officer’s opinion, ought to be included in the certificate”. 
 
This should ensure only information that the police reasonably believe is relevant, and which 
ought to be included on a disclosure certificate is in fact disclosed.  Although this test has 
been tightened, it could still result in spent conviction information that is not disclosed in the 
vetting information of the certificate being disclosed under ORI by the police. 
 

The Scottish Government has noted the comments of the Police Service of Scotland in 
relation to section 51(5) of the 2007 Act.  While we think that it is not essential to refer to the 
second part of the test – that information ought to be included in a certificate – in the 
provision which allows applicants to request a review of ORI, it would clarify what the police 
must be satisfied of in dealing with a request for review of ORI and therefore a new provision 
will be inserted as section 117(4) of the Police Act 1997 and also as section 51(5) of the 
2007 Act to provide for this. 
 
 
Other Points Raised 
 
Response and Analysis 
 
Mr JP Smith urges the Scottish Government to consider aligning any declarations of 
Scottish convictions for the purpose of foreign visas to that of the new rules introduced on the 
10 September. 
 
Scottish Government position 
 
This is not something about which the Scottish Government could legislate.  It is a matter for 
those countries to whom visa applications are being made to determine what convictions need 
to be declared on such applications. 
 
Response and Analysis 
 
NHS Greater Glasgow and Clyde stated that the speed at which the changes were 
implemented allowed for no time for consideration of the impact this would make to the 
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current processes of pre-employment vetting and in particular what information can be 
legally provided to those making recruitment decisions within the board. 
 
They also raised concerns about the possible impact on retrospective checking.  Whilst they 
were not as yet clear if there is an impact to retrospective checking, they were conscious that  
the changes have been brought in before the completion of retrospective checking which they 
think might mean that there will be staff who had certificates issued prior to 10 September 
2015 who will have had all spent convictions shown and those after 10 September who will 
not have all convictions disclosed. 
 
Scottish Government position 
 
There is no impact on retrospective checking.  Employers who are concerned that certificates 
issued before 10 September 2015 contain spent conviction information that will no longer 
appear on a disclosure can, if they so wish, liaise with their employees to apply for an up to 
date higher level disclosure. 
 
While the Scottish Government accepts that the changes were brought in relatively quickly, 
they considered the introduction of the legislation to be necessary in order to ensure that the 
disclosure regime in Scotland is compatible with the European Convention on Human Rights. 
In order to maintain public confidence in the system, it was the Scottish Government’s view 
that there was a strong public interest in bringing these reforms into force as quickly as 
reasonably practicable after the necessary legal, policy and operational work required was 
concluded.  The amended disclosure regime should have little impact on internal polices as 
recruitment processes should not have changed.  Comprehensive guidance and examples have 
been provided on the Disclosure Scotland website and further guidance will be provided. 
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 APPENDIX 1 TO THE STATEMENT 
 

SPECIFICATION OF THE SCOTTISH GOVERNMENT’S  
MODIFICATIONS TO THE 2015 ORDER 

 
1. The modifications made to the 2015 Order by the No. 2 Order are as follows: 
 

 in article 3(4) the new section 116ZB(3)(b) is amended to reduce - from 6 months to 
3 months - the time limit within which an applicant must make an application to the 
sheriff requesting removal of a conviction from a standard or an enhanced disclosure.  
This time limit has been amended due to concerns raised during the consultation 
regarding possible delays in recruitment if an applicant has 6 months within which to 
make an application. 
 

 article 3(5)(a) inserts a new section 117(4) into the 1997 Act requiring the chief 
officer of a police force, when considering a request for review of ORI still 
reasonably to believe that the information is relevant to the purpose of the disclosure 
and still to think that the information ought to be included in the certificate.  This now 
fully reflects the test which the chief officer of a police force must apply when 
providing ORI for an enhanced disclosure under section 113B(4). 
 

 article 3(8) has been amended to make the changes to the  lists of offences in 
schedules 8A and 8B.  Some new offences are added, and some offences are moved 
from schedule 8B to 8A.  Examples of offences being added to schedule 8A are 
assault to the danger of life and section 31 of the Counter-Terrorism Act (2008) 
(offences aggravated by terrorism).  Examples of offences being moved from 
schedule 8B to 8A include offences under the Firearms Act 1968, the Medicines Act 
1968 section 67(1A) & (1B) and sections 12, 19, 21A, 21D, 38B and 39 of the 
Terrorism Act 2000. A list of these amendments to the lists of offence is contained in 
paragraph 2 of below. 
 

 article 4(4)(a) inserts a new section 51(5) into the 2007 Act requiring the chief officer 
of a police force, when considering a request for review of ORI still reasonably to 
believe that the information is relevant to the type of regulated work in relation to 
which the person is a member of the PVG scheme and still to think that the 
information ought to be included on the certificate.  This now fully reflects the test 
which the chief officer of a police force must apply when providing ORI for a scheme 
record when requested under section 49(1)(c). 
 

 article 4(5) inserts a new section 52ZA into the 2007 Act which applies when a 
scheme member asks for information in a PVG scheme record to be corrected and, 
following a correction by Scottish Ministers, the corrected information includes a 
spent conviction for an offence listed on schedule 8B which is not a protected 
conviction.  In those circumstances the request for disclosure of the PVG scheme 
record is to be treated as not yet having been complied with and as having been made 
as at the date of the correction.  The effect of this is that it will be dealt with as a new 
application to ensure that the applicant receives an opportunity to make an application 
to the sheriff for removal of the spent conviction listed in schedule 8B. 
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in article 4(6) the new section 52A(3)(b) is amended to reduce - from 6 months to 
3 months - the time limit within which an applicant must make an application to the 
sheriff requesting removal of a conviction from a PVG scheme record.  This time 
limit has been amended due to concerns raised during the consultation regarding 
possible delays in recruitment if an applicant has 6 months within which to make an 
application. 
 

 articles 10(1)(a)(ii) and 11 contain minor amendments in response to the comments 
made in the report on the 2015 Order published on 18 November 2015 by the 
Delegated Powers and Law Reform Committee of the Scottish Parliament. 
 

 article 12 of the No. 2 Order revokes the 2015 Order from the coming into force of the 
No. 2 Order (8th February 2016). 

 
2. The modifications to the offences listed in schedules 8A and 8B to the 2015 Order are 
listed below: 
 
SCHEDULE 8A 

 
Correction 

 Reference to section 22 of the Anti-social Behaviour, Crime and Policing Act 2014 to 
be amended to section 122. 

 
Offences to be added 

 Aiding, abetting, counselling, procuring or inciting murder. 
 
 Attempting or conspiring to commit murder. 
 
 Assault to danger of life. 
 
 Counter-Terrorism Act (2008) section 31 (offences aggravated by terrorism). 
 
 Medicines Act 1968 section 78 (restrictions on use of titles, descriptions and 

emblems). 
 
 Medical Act 1983 section 49A (penalty for pretending to hold a licence to practice). 
 
 Pharmacy Order 2010 article 38 (offences related to the register). 
 
 Common law aggravators – Child and Sexual. 
 

Offences to be moved from schedule 8B (rules) to schedule 8A (always) 
 Adults with Incapacity (Scotland) Act 2000 section 83 (ill- treatment and wilful 

neglect). 
 

 Criminal Law (Consolidation) (Scotland) Act 1995 section 7 (procuring). 
 Criminal Law (Consolidation) (Scotland) Act 1995 section 11 (trading in prostitution 

and brothel – keeping). 
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 (Criminal Law (Consolidation) (Scotland) Act 1995 section 12 (allowing child to be 
in brothel). 

 
 Firearms Act 1968 section 4 (conversion of weapons). 
 Firearms Act 1968 section 5 (weapons subject to a general prohibition). 
 Firearms Act 1968 section 19 (carrying firearm in a public place). 
 Firearms Act 1968 section 20 (trespassing with firearm). 
 Firearms Act 1968 section 21 (possession of firearm by persons previously convicted 

of crime). 
 Firearms Act 1968 section 24 (supplying firearms to minors). 
 Firearms Act 1968 section 25 (supplying firearm to person drunk or insane). 
 Firearms Act 1968 section 28A(7) (certificates: supplementary). 
 Firearms Act 1968 section 29 (variation of firearm certificates). 
 Firearms Act 1968 section 30D(3) (failure to surrender certificate). 
 Firearms Act 1968 section 39 (offences in connection with registration). 
 Firearms Act 1968 section 40 (compulsory register of transactions in firearms). 
 Firearms Act 1968 section 46(5) (power of search with warrant). 
 Firearms Act 1968 section 47 (powers of constables to stop and search). 
 Firearms Act 1968 section 48 (production of certificates). 
 Medicines Act 1968 section 67(1A) & (1B) (offences under part III). 
 
 An offence under the Official Secrets Act 1911. 
 
 Road Traffic Act 1988 section 1 (causing death by dangerous driving). 
 Road Traffic Act 1988 section 3ZC (causing death by driving: disqualified drivers). 
 Road Traffic Act 1988 section 3A (causing death by careless driving when under 

influence of drink or drugs). 
 
 Terrorism Act 2000 section 12 (support). 
 Terrorism Act 2000 section 19 (disclosure of information: duty). 
 Terrorism Act 2000 section 21A (failure to disclose: regulated sector). 
 Terrorism Act 2000 section 21D (tipping off: regulated sector). 
 Terrorism Act 2000 section 38B (information about acts of terrorism). 
 Terrorism Act 2000 section 39 (disclosure of information, &c). 
 
 Counter-Terrorism Act 2008 section 2 (offence of obstruction). 
 Counter-Terrorism Act 2008 paragraph 30A of Schedule 7 offences: relevant person 

circumventing requirements). 
 Counter-Terrorism Act 2008 paragraph 31 of Schedule 7 (offences in connection with 

licences). 
 

SCHEDULE 8B 
 

Offences to be added 
 Crime and Disorder Act 1998 section 96 (offences racially aggravated). 
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 Criminal Justice (Scotland) Act 2003 section 74 (offences aggravated by religious 
prejudice). 

 Customs and Excise Management Act 1979 in relation to goods prohibited to be 
imported or exported under section 3(1) of the Misuse of Drugs Act 1971 (restriction 
of importation and exportation of controlled drugs): 

(a) section 50(2) or (3) (penalty for improper importation of goods); 
(b) section 68(2) (offences in relation to exportation of prohibited or restricted 

goods); and 
(c) section 170 (fraudulent evasion of duty). 

 
 Robbery (common law). 
 
 Common law aggravators – Racial and Religious. 
 

Offences to be moved from schedule 8A (always) to schedule 8B (rules) 
 An offence under section 6 of the Child Abduction Act 1984 (offence in Scotland of 

parent, etc. taking or sending child out of UK). 
 

Offences to be deleted 
 Medicines Act 1968 section 45 (offences under Part II) but only in relation to section 

7(2) (general provisions as to dealing with medical products). 
 

 Civic Government Scotland) Act 1982 paragraph 19(3) of Schedule 2 (enforcement). 
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 APPENDIX 2 TO THE STATEMENT 
 
Organisations to whom notice of publication of the remedial order was given 
 
Education 
Principals and Vice-Principals of Scotland’s Colleges and Universities 
The Open University in Scotland 
Educational Institute of Scotland 
General Teaching Council Scotland 
 
Health 
Health Boards 
Special Health Boards 
British Medical Association 
General Dental Council 
General Medical Council 
Mental Welfare Commission 
Royal College of Psychiatrists 
 
Local Authorities 
Chief Executives 
Directors of Social Work 
Directors of Education 
Association of Directors of Education 
Association of Directors of Social Work 
CoSLA 
SoLACE 
 
Justice 
Chief Executive, Crown Office and Procurator Fiscal Service 
Chief Executive, Scottish Courts and Tribunal Service 
Children’s Hearings Scotland 
Faculty of Advocates 
Law Society of Scotland 
Lord President and Lord Justice General 
Parole Board for Scotland 
Sheriffs Principal 
Sheriffs’ Association 
Scottish Law Commission 
Scottish Children’s Reporter Administration 
 
Police 
Chief Constable of Police Scotland 
Scottish Police Authority 
Scottish Police Federation 
Association of Scottish Police Superintendents 
HM Inspectorate of Constabulary Scotland 
 
Prisons 
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Chief Executive, Scottish Prison Service 
HM Inspectorate of Prisons 
Scottish Prison Officers Association 
 
Other Organisations including Voluntary Organisations 
Apex Scotland 
Barnardos 
Children 1st 
Howard League for Penal Reform 
SACRO 
Scottish Association for Mental Health 
Scottish Commission for Human Rights 
Scottish Commissioner for Children and Young People 
Scottish Council for Voluntary Organisations 
Scottish Social Services Council 
The Prince’s Trust 
Victim Support Scotland 
Volunteer Scotland Disclosure Services 
Young Scot 
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Education and Culture Committee 
 

3rd Meeting, 2016 (Session 4), Tuesday, 26th January 2016 
 

Written Submission 
 
 
 
 
The Committee has received a written submission from the Scottish Council 
of Jewish Communities to inform its consideration of the following 
instrument— 
 

 Police Act 1997 and the Protection of Vulnerable Groups (Scotland) 
Act 2007 Remedial (no. 2) Order 2015 (SSI 2015/423) 

 
 

 

 

 

Clerk to the Committee  

21 January 2016 



1 
222 Fenwick Road, Giffnock, Glasgow, G46 6UE 

 

T: 0141–638 6411         ●         F: 0141–577 8202       ●         scojec@scojec.org         ●        www.scojec.org 
 

The Scottish Council of Jewish Communities (SCoJeC) is Scottish Charitable Incorporated Organisation no. SC029438 
 
 

 
 

Police Act 1997 and the Protection of Vulnerable Groups  
(Scotland) Act 2007 Remedial (no. 2) Order 2015 

Evidence from the Scottish Council of Jewish Communities 

 
The Scottish Council of Jewish Communities (SCoJeC) is the representative body of all 
the Jewish communities in Scotland. SCoJeC advances public understanding about the 
Jewish religion, culture and community, by providing information and assistance to 
educational, health, and welfare organisations, representing the Jewish community in 
Scotland to Government and other statutory and official bodies, and liaising with Ministers, 
MSPs, Churches, Trades Unions, and others on matters affecting the Jewish community. 
SCoJeC also provides a support network for the smaller communities and for individuals 
and families who live outwith any Jewish community or are not connected with any Jewish 
communities, and assists organisations within the Scottish Jewish community to comply 
with various regulatory requirements. SCoJeC also promotes dialogue and understanding 
between the Jewish community and other communities in Scotland, and works in 
partnership with other organisations and stakeholders to promote equality, good relations, 
and understanding among community groups.  
SCoJeC is the registered body with Disclosure Scotland to submit Protection of Vulnerable 
Groups (PVG) Scheme Record applications on behalf of the large majority of 
organisations, including almost all voluntary organisations, in the Jewish Community. 
In preparing this evidence we have consulted widely among members of the Scottish 
Jewish community. 

------------------------------ 

The Scottish Council of Jewish Communities submitted a response to the recent Scottish 
Government consultation on the original Remedial Order. A copy of that response is 
attached with this, and can also be read on our website at 
http://www.scojec.org/consultations/2015/15xi_protection_of_vulnerable_groups.pdf  
 
We are pleased that the Scottish Government has responded to concerns expressed by 
ourselves and others about delays in recruitment and consequent service-provision if, as 
originally intended, individuals had six months in which to submit applications to the Sheriff 
after having notified Disclosure Scotland of their intention to do so. The halving of that 
period in the no.2 Order will be of considerable assistance, especially to small Third Sector 
organisations. There remain, however, a number of serious concerns that we would like to 
draw to the Committee’s attention. 

http://www.scojec.org/consultations/2015/15xi_protection_of_vulnerable_groups.pdf
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1. Time allowed to notify Disclosure Scotland of an application to the Sheriff 
a) Date from which the notification period should be counted 

The original Order was inconsistent as to the date from which the time allowed to notify 
Disclosure Scotland of an intended application to the Sheriff should be counted. This has 
not been corrected in the no.2 Order, with the result that the closing date for notifying 
applications remains unclear. As a result, Disclosure Scotland may post a Scheme Record 
to an organisation while the individual concerned believes that he or she still has time to 
notify Disclosure Scotland of an intended application to the Sheriff. 
The inconsistency is as follows:  

Article 3(4) 116ZB(3)(a) states that an individual is allowed “10 working days 
beginning with the date of the issue of the certificate”,  

but  
Article 4(5) 52A(3)(a) states that the relevant period will be “10 working days 
beginning with the date on which the scheme record was sent to the scheme 
member”. 

It is probable that not all Scheme Records are posted on the same day they are issued, 
particularly when they are issued late in the afternoon, and even more especially if that is 
the day before a public holiday, so 116ZB(3)(a) and 52A(3)(a) are not synonymous. The 
Order should be amended to prevent confusion about the deadline by which an intention to 
submit an application must be notified to Disclosure Scotland.  

b) Length of notification period 
We are concerned that ten working days, whether from the date of issue or posting, is an 
unreasonably short time in which to require an individual to notify Disclosure Scotland of 
an intended application to the Sheriff. Under the previous system, when both the 
individual's and the organisation's copies of the Scheme Record were sent simultaneously, 
we have frequently not received our copy until a week or more after the issue date printed 
on the Scheme Record. During the Christmas and New Year period, because of postal 
delays, we have sometimes not received our copy until ten or more working days after the 
stated issue date, and the same must be true of an individual’s copy of his or her Scheme 
Record. The ten day deadline also makes no allowance for the applicant being on holiday: 
if someone goes on a fortnight’s holiday the day before the certificate is delivered, it may 
be a month between the stated issue date and the date of receipt. 
Many people are, therefore, likely to have much less than the envisaged ten working days 
in which to decide whether or not to make an application to the sheriff, and in some cases, 
will not even receive their Scheme Record until after the deadline has already passed.  
While it is true, as the Scottish Government responded1, that “a period of more than 10 
working days would add to the delay in the provision of the CSG copy of the disclosure to 
a potential employer”, that does not justify what is effectively a pretence of enabling all 
individuals sufficient time to notify an application to the Sheriff. 
We strongly recommend that both relevant clauses of the Order should be amended 
to allow a period of 20 working days from the date of issue of the Scheme Record.  
                                            
1 Annex A: statement of the Scottish Ministers summarising written observations on and modifications to the 

police act 1997 and the Protection of Vulnerable Groups (Scotland) Act 2007 Remedial Order 2015  p13   
http://www.legislation.gov.uk/ssi/2015/423/pdfs/ssipn_20150423_en.pdf  

http://www.legislation.gov.uk/ssi/2015/423/pdfs/ssipn_20150423_en.pdf
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2. Decision not to submit or to withdraw an application to the Sheriff 
There is no provision in the no.2 Order covering a subsequent decision not to submit, or 
else to withdraw, an application to the Sheriff after having notified Disclosure Scotland of 
an intention to submit such an application. The Scottish Government response to the 
concern expressed in our original response is that, “Currently Disclosure Scotland send 
out an email receipt notification to applicants who intimate within the 10 day period that 
they want to submit an application to a sheriff to have conviction information removed from 
their certificate. This email informs applicants that if they wish to intimate a change of 
mind, they have until the 10 day period has concluded to do so.”2  
This, however, misses the point: the concern is not about Disclosure Scotland notifying the 
applicant of the right to withdraw an application to the Sheriff, nor even the implication they 
may only do so during the initial 10 day period, but that there is no requirement for an 
individual to notify Disclosure Scotland of a change of mind. Having received the initial 
notification, Disclosure Scotland will, therefore, have no alternative but to wait until the 
expiration of the full three month period during which an individual may submit an 
application to the Sheriff, plus additional time while they will expect the application to be 
wending its way through the court system, before enquiring why no decision has been 
notified to them. This is not merely speculative. Commenting on the notifications of intent 
to apply to the Sheriff that have been received since 10 September 2015, the Scottish 
Government has stated that “Disclosure Scotland are not aware of any of these applicants 
lodging papers and formally starting the appeal process.3” Under current procedures, 
which remain unaffected by the no.2 Order, Disclosure Scotland cannot know whether this 
is because the individuals concerned are still compiling evidence that will shortly be 
submitted with an application to the Sheriff, or whether they have changed their minds, 
and do not now intend to submit any application. The lack of any requirement to notify 
Disclosure Scotland of a change of mind will unnecessarily and avoidably delay the 
provision of some Scheme Records to organisations, and may result in job offers being 
withdrawn, inhibiting the employment, and therefore the rehabilitation, of offenders. 
Section 33 of the Protection of Vulnerable Groups (Scotland) Act 20074 makes it an 
offence for individuals not to notify Disclosure Scotland of certain changes in 
circumstance, and provides for the addition of “any other change in circumstance of a 
prescribed type”. We therefore recommend that the Order should be amended to 
require individuals who have advised Disclosure Scotland of their intention to 
submit an application to the Sheriff but who subsequently decide not to proceed, to 
notify Disclosure Scotland of their decision.   

3. Provision of evidence to the sheriff and inclusion of information on subsequent 
Scheme Records 
Since a job description may not be fully evident from the job title, and since the space 
available on the application form for a Scheme Record is limited to 64 characters, we are 
concerned as to the quality of the evidence that will be available to the Sheriff when 
determining the relevance of any information to a particular application, and also to 

                                            
2 ibid  p15 

3 ibid  p13 

4 http://www.legislation.gov.uk/asp/2007/14/section/33  

http://www.legislation.gov.uk/asp/2007/14/section/33
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Disclosure Scotland in determining whether information excluded from one Scheme 
Record may be relevant to a subsequent Scheme Record application.  
For example, it is clearly irrelevant whether a youth club football coach, whose entire 
responsibility is providing training on the pitch, has had any Road Traffic convictions under 
section 103 of Schedule 8B (Offences which are to be disclosed subject to rules), and a 
Sheriff would, therefore, be fully justified in ruling that this information should not be 
included on a Scheme Record for such a post. However these offences are extremely 
relevant in the case of a youth club football coach whose responsibilities include driving 
team members to and from training and ‘away’ matches. Given a job description of no 
more than 64 characters, we question how the Sheriff will be able to determine whether 
any particular information is or is not relevant to the position in question, and how 
Disclosure Scotland will be able to determine whether a subsequent Scheme Record 
application has been “made for the same purpose for which the application for the other 
certificate was made”5.  
We therefore recommend that an additional page should be added to Scheme 
Record application forms to allow the inclusion of a detailed job description. (It is 
not sufficient for this information to be provided on a separate sheet – we already do this 
with every application, and our experience is that the job description frequently becomes 
separated from the form and mislaid, so that Disclosure Scotland has repeatedly had to 
contact us for details.) 

Impact Assessment 
We note that the Business and Regulatory Impact Assessment6 issued as part of the 
original Scottish Government consultation envisaged around 50 applications to the Sheriff 
each year, but Scottish Government figures7 reveal that there were 27 applications 
between the introduction of the original Order on 10 September 2015, and the publication 
of their Statement at the beginning of December. This would seem to indicate a likely 
figure of over 100 applications each year, and, while still only a very small percentage of 
Scheme Records, we are concerned to know the expected impact on the Disclosure 
system of over 100% more applications than originally anticipated. 

Summary 
As we stated in our original response, we are generally supportive of both the Supreme 
Court decision, and the Scottish Government decision to amend the Protection of 
Vulnerable Groups (Scotland) Act 2007 to ensure compliance with ECHR. The new 
requirements must, however, be fair, transparent, and not unduly onerous to both 
individuals and organisations, and we are concerned that the no.2 Order does not fully 
satisfy these criteria.   

                                            
5 Police Act 1997 and the Protection of Vulnerable Groups (Scotland) Act 2007 Remedial (no. 2) Order 2015: 

Amendment of the 1997 Act 3(2)(a) and 3(3)(a) 
http://www.legislation.gov.uk/ssi/2015/423/pdfs/ssi_20150423_en.pdf  

6 http://www.gov.scot/Resource/0048/00484977.pdf  
7 Annex A: statement of the Scottish Ministers summarising written observations on and modifications to the 

police act 1997 and the Protection of Vulnerable Groups (Scotland) Act 2007 Remedial Order 2015  p13  
http://www.legislation.gov.uk/ssi/2015/423/pdfs/ssipn_20150423_en.pdf  

http://www.legislation.gov.uk/ssi/2015/423/pdfs/ssi_20150423_en.pdf
http://www.gov.scot/Resource/0048/00484977.pdf
http://www.legislation.gov.uk/ssi/2015/423/pdfs/ssipn_20150423_en.pdf
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Education and Culture Committee 
 

3rd Meeting, 2016 (Session 4), Tuesday, 26th January 2016 
 

Subordinate Legislation  
 
 
Introduction 
 

1. This paper seeks to inform the Committee’s consideration of the following 
affirmative instrument:  
 

 The Rehabilitation of Offenders Act 1974 (Exclusions and Exceptions) 
(Scotland) Amendment Order [draft] 2016. 

 
Background  
 

2. The draft order is subject to the affirmative procedure and, if approved by the 
Committee and the Parliament, will come into force on 8 February 2016. It is 
available at the following link:  
 http://www.legislation.gov.uk/sdsi/2016/9780111030783/contents   
 

3. This instrument complements the other instrument being considered by the 
Committee today. 
 

4. The policy note for the instrument is attached. It explains why the draft order 
amends the ‘offence lists’ in existing legislation. Broadly speaking, this is to 
ensure that the Scottish Ministers do not act incompatibly with rights under the 
European Convention of Human Rights, in particular article 8 (the right to 
respect for private life). To achieve this aim, the rules regarding disclosure of 
convictions by individuals require to be equivalent to the rules for disclosure 
by the state.  
 

Delegated Powers and Law Reform Committee 
 

5. The Delegated Powers and Law Reform Committee has considered the draft 
order and has drawn the instrument to the Parliament’s attention on the 
grounds that some of the drafting could have been clearer1. The Scottish 
Government has responded to these comments2, which could be considered 
relatively minor.   

 
Action  
 

6. At the meeting, members will have an opportunity to question the Cabinet 
Secretary for Education and Lifelong Learning and her officials on the 

                                            
1 http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/95515.aspx#c – see 
paragraph 26. 
2 http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/95515.aspx#c - see 
Annexe B. 

http://www.legislation.gov.uk/sdsi/2016/9780111030783/contents
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/95515.aspx#c
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/95515.aspx#c
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instrument. Afterwards the Cabinet Secretary will be invited to speak to the 
instrument and move a motion recommending that the instrument be 
approved. 

 

 

Clerk to the Committee 

21 January 2015 
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Policy Note 
 

The Rehabilitation of Offenders Act 1974 (Exclusions and Exceptions) 
(Scotland) Amendment Order 2016 

 
1. The above instrument will be made in exercise of the powers conferred by 
sections 4(4), 7(4) and 10(1) of the Rehabilitation of Offenders Act 1974 (c.53) (“the 
1974 Act”).  The instrument is subject to the affirmative procedure.  For the purposes 
of this note, the instrument will be called “the 2016 amendment Order”. 
 
Policy objectives 
 
2. The purpose of the 2016 amendment Order is to amend the offence lists in 
Schedules A1 and B1 to the Rehabilitation of Offenders Act 1974 (Exclusions and 
Exceptions) (Scotland) Order 2013, (“the 2013 Order”), as inserted by the 
Rehabilitation of Offenders Act 1974 (Exclusions and Exceptions) (Scotland) Order 
2015, (“the 2015 Order”).  These amendments are necessary because of changes 
being made to the offence lists in Schedules 8A and 8B of the Police Act 1997, as 
inserted by the Police Act 1997 and Protection of Vulnerable Groups (Scotland) Act 
2007 Remedial Order 2015, (“the first remedial Order”).  The reason why the 2016 
amendment Order is necessary is to ensure there is consistency between the 
offence lists associated with self-disclosure, (Schedules A1 and B1), and the offence 
lists associated with state disclosure by Disclosure Scotland, (Schedules 8A and 
8B). 
 
3. Therefore, the 2016 amendment Order should be considered alongside the 
changes being made by the Police Act 1997 and the Protection of Vulnerable 
Groups (Scotland) Act 2007 Remedial (No 2.) Order 2015 (“the second remedial 
Order”).  Further to this, the reasons why the offence lists in the 2013 Order are 
being amended are the same as those set out in the policy note for the second 
remedial Order. 
 
General background 
 
4. A conviction may become spent if a certain length of time has elapsed since 
the date of conviction, with different periods of time applying to different disposals as 
laid down in the 1974 Act.  For example, a court imposed fine results in a conviction 
becoming spent after five years.   
 
5. Once a conviction is spent, the 1974 Act provides that an individual is not 
normally required to disclose the conviction and cannot be prejudiced by its 
existence.  The purpose of this approach is to appropriately allow an individual to 
move away from their past criminal activity so that they can contribute effectively to 
society while also ensuring that people with a legitimate interest, such as employers, 
are able to understand an individual’s background.   
 
6. It is section 4 (Effect of Rehabilitation) of the 1974 Act, that embodies the 
main principle of the Act for convictions in terms of what it means to be a 
'rehabilitated person'.  Broadly speaking therefore, those protections in the 1974 Act 
permit individuals not to disclose spent convictions when asked to do so, (e.g. by a 
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prospective employer), prevent others from asking about those spent convictions 
and prohibit reliance on spent convictions in certain legal proceedings or to prejudice 
an individual in an employment context.  However, there are certain exceptions and 
exclusions to this general approach when the interests of public safety are 
paramount.   
 
7. The 1974 Act provides the Scottish Ministers with powers to make by order 
exceptions and exclusions to the protections under section 4 of the 1974 Act which 
would otherwise permit an individual not to disclose spent conviction information and 
prevent any other person requiring the disclosure of such information or prejudicing 
the individual on account of any such disclosure or, indeed, failure to disclose.  
Scottish Ministers made the 2013 Order in exercise of those powers. 
 
8. Prior to its amendment in 2015, articles 3 and 4 of the 2013 Order specified 
types of proceedings and circumstances which are excluded from protection under 
section 4(1) and (2) of the 1974 Act and where details of all spent convictions 
therefore required to be self-disclosed.  For example, a person when applying for 
licences under the Private Security Industry Act 2001 was required to reveal all spent 
convictions. 
 
9. There were also some categories of professions, offices, employments and 
occupations which were wholly excepted from the protections set out in section 
4(3)(b) of the 1974 Act.  Spent conviction information or failure to disclose such 
information was therefore a proper ground for dismissing or excluding a person from 
such employment.   
 
10. The 2013 Order was amended by the 2015 Order to remove the legal 
requirement for all spent convictions to be self-disclosed by an individual when 
asked for any of the purposes specified in the 2013 Order.  This was to ensure only 
appropriate spent convictions are required to be self-disclosed by an individual for 
those purposes.  In other words, the amendments made by the 2015 Order restricted 
the requirement for self-disclosure.  The current effect of the 2013 Order, as 
amended, can be described as follows. 
 
Article 3 of the 2013 Order 
 
11. Article 3 of the 2013 Order states that the application of section 4(1) of the Act 
is entirely excluded in relation to a number of the types of proceedings specified in 
Schedule 1 to the Order.  What this means is that a person may be asked about any 
or all spent convictions, and that information can be taken into account, in those 
proceedings. 
 
12. For certain other forms of proceedings specified in article 3 (including, to a 
certain extent, those listed in Part 1 of Schedule 2) the application of section 4(1) is 
excluded only in relation to convictions which are not protected convictions.  That 
means that a person may be asked in those proceedings about any spent 
convictions which are not protected convictions, but not about protected convictions.   
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Article 4 of the 2013 Order 
 
13. Article 4 of the 2013 Order states that section 4(2)(a) and (b) of the Act is 
excluded in relation to questions put in the circumstances set out in Schedule 3. 
 
14. The circumstances in Schedule 3 include the assessment of a person’s 
suitability for a profession, office, employment or occupation set out in Schedule 4, or 
to hold a licence, certificate or permit set out in paragraph 3(3) of Schedule 3.  
Provision is made in Schedule 3 for other special circumstances that arise in the 
context of child minding, adoption and fostering, national security, financial services 
and the National Lottery Commission. 
 
15. The exclusion applies only in respect of spent convictions for offences listed in 
Schedule A1 to the 2103 Order or to convictions for offences which are not protected 
convictions and which are included in a higher level disclosure sent in connection 
with the purpose for which the question is put.  This means that where questions are 
asked of a person in the circumstances set out in Schedule 3, the person must 
disclose any spent convictions they may have which fall into either of these 
categories.  Any conviction not falling into these categories, (i.e. a protected 
conviction or a conviction for an offence listed in Schedule B1 which is not protected 
and does not appear on a higher level disclosure), need not be disclosed. 
 
16. Certain questions are not covered by these special rules about protected 
convictions, (e.g. questions asked to assess suitability to hold a firearms certificate 
or for the purposes of national security), meaning that all spent convictions must be 
disclosed, whether protected or otherwise. 
 
Article 5 of the 2013 Order 
 
17. Article 5 of the 2013 Order states that the professions, offices, employments 
and occupations set out in Schedule 4 are excepted from the protections in section 
4(3)(b) of the Act.  It also states that action taken to safeguard national security and 
decisions taken by persons specified in Part 1 of Schedule 2 to do anything specified 
in that Part are also excepted from those protections. 
 
18. The exception applies only in respect of spent convictions for offences listed 
in Schedule A1 to the 2103 Order or to convictions for offences which are not 
protected convictions and which are included in a higher level disclosure sent in 
connection with the office, employment, occupation, decision or proposed decision to 
which the exception would otherwise apply.  Any conviction not falling into these 
categories, (i.e. a protected conviction or a conviction for an offence listed in 
Schedule B1 which is not protected and does not appear on a higher level 
disclosure), is not subject to the exception. 
 
19. The effect of this is to remove the general prohibition in section 4 of the Act 
against using the existence of, or the failure to disclose, certain spent convictions as 
a ground for dismissing or excluding a person or for prejudicing them in any way in 
any occupation or employment specified in the 2013 Order.   
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20. Certain occupations, actions, etc. are not covered by these special rules 
about protected convictions, (e.g. action taken for the purpose of safeguarding 
national security or work as a registered firearms dealer), meaning that all spent 
convictions may be considered when making decisions in those contexts. 
 
Protected convictions 
 
21. It will be noted that the new rules centre on the concept of a “protected 
conviction”.  The 2015 Order introduced this concept through new article 2A of the 
2013 Order.  That provides that a spent conviction is a conviction for an offence not 
listed in new Schedules A1, (such convictions must always be disclosed in the 
circumstances set out in the 2013 Order), or B1 or a conviction for an offence listed 
in Schedule B1 in respect of which one of a number of specified conditions (set out 
in article 2A(2) or (3)) has been met.  The amendments being made by this 
instrument relate primarily to those lists of offences in Schedules A1 and B1. 
 
22. These changes to the system of self-disclosure of spent convictions were 
made to address the issues raised by the UK Supreme Court’s judgment in (R(T) v 
the Secretary of State for the Home Department [2014] UKSC 35). 
 
Changes being made to the offence lists 
 
23. In developing the offence lists contained in Schedules A1 and B1 to the 2013 
Order and the equivalent Schedules introduced by the first remedial Order, a 
rationale was developed to underpin the allocation of offences to each Schedule.  
This rationale took account of the attributes required for roles requiring higher level 
disclosure and identified offences that: 
 

 Resulted in serious harm to a person; 
 Represented a significant breach of trust and/or responsibility; 
 Demonstrated exploitative or coercive behaviour; 
 Demonstrated dishonesty against an individual; 
 Abused a position of trust; or, 
 Displayed a degree of recklessness that resulted in harm or a substantial risk 

of harm. 
 
24. It was considered offences with these characteristics demonstrate evidence 
that a person’s conduct has caused harm to an individual and/or is evidence of 
misconduct in a position of authority.  Each of the criteria was considered in 
allocating offences to the lists of offences to be disclosed always, (Schedule A1 to 
the 2013 Order), or to be disclosed subject to rules, (Schedule B1 to the 2013 
Order).   
 
25. As part of the quality assurance work undertaken during the 60 day post-
making consultation period the rationale was re-visited to consider whether it 
remained appropriate in light of the experience of allocating offences to Schedules.   
 
26. The rationale was re-affirmed as continuing to be appropriate and was then 
re-applied to all offences on the lists of offences contained in the two Schedules.  
This led to a limited number of proposed changes to add and relocate some offences 
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in both Schedules A1 and B1 to reflect equivalent changes being made by the 
second remedial Order.  The proposed amendments following this further 
consideration are set out in annex A below. 
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ANNEX A 
 
AMENDMENTS TO THE LIST OF OFFENCES 
 
SCHEDULE A1 
 
Amendment 
 
Reference to section 22 of the Anti-social Behaviour, Crime and Policing Act 2014 to 
be amended to section 122. 
 
Offences added 
 
Assault to danger of life. 
 
Medical Act 1983 section 49A (penalty for pretending to hold a licence to practice). 
 
Pharmacy Order 2010 article 38 (offences related to the register). 
 
Medicines Act 1968 section 78 (restrictions on use of titles, descriptions and 
emblems). 
 
Counter-Terrorism Act (2008) section 31 (offences aggravated by terrorism). 
 
Aiding, abetting, counselling, procuring or inciting murder. 
 
Attempting or conspiring to commit murder. 
 
Common law aggravators – child and sexual. 
 
Offences moved from Schedule B1 (rules) to Schedule A1 (always) 
 
An offence under section 83 of the Adults with Incapacity (Scotland) Act 2000) 
(offence of ill-treatment and wilful neglect).   
 
An offence under the Firearms Act 1968 
 

 Firearms Act 1968 section 4 (conversion of weapons) 
 Firearms Act 1968 section 5 (weapons subject to a general prohibition) 
 Firearms Act 1968 section 19 (carrying firearms in a public place) 
 Firearms Act 1968 section 20 (trespass with firearm) 
 Firearms Act 1968 section 21 (possession of firearm by persons previously 

convicted of crime) 
 Firearms Act 1968 section 24 (supplying firearms to minors) 
 Firearms Act 1968 section 25 (supplying firearm to person drunk or insane) 
 Firearms Act 1968 section 28A(7) (certificates: supplementary) 
 Firearms Act 1968 section 29 (variation of firearm certificates) 
 Firearms Act 1968 section 30D(3) (failure to surrender certificate) 
 Firearms Act 1968 section 39 (registration offences) 
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 Firearms Act 1968 section 40 (compulsory register of transactions in firearms) 
 Firearms Act 1968 section 46(5) (intentionally obstruct officer) 
 Firearms Act 1968 section 47 (powers of constables to stop and search) 
 Firearms Act 1968 section 48 (production of certificates) 

 
Medicines Act 1968 section 67(1A) & (1B) (offences under part III). 
 
An offence under the Official Secrets Act 1911 
 
Criminal Law (Consolidation) (Scotland) Act 1995 section 7 (procuring). 
 
Criminal Law (Consolidation) (Scotland) Act 1995 section 11 (trading in prostitution 
and brothel – keeping). 
 
Criminal Law (Consolidation) (Scotland) Act 1995 section 12 (allowing child to be in 
brothel). 
 
Road Traffic Act 1988 section 1 (causing death by dangerous driving) 
 
Road Traffic Act 1988 section 3ZC (causing death by driving: disqualified drivers). 
 
Road Traffic Act 1988 section 3A (causing death by careless driving when under 
influence of drink or drugs). 
 
Terrorism Act 2000 section 12 (support) 
 
Terrorism Act 2000 section 19 (disclosure of information: duty) 
 
Terrorism Act 2000 section 21A (failure to disclose: regulated sector) 
 
Terrorism Act 2000 section 21D (tipping off: regulated sector) 
 
Terrorism Act 2000 section 38B (information about acts of terrorism). 
 
Terrorism Act 2000 section 39 (disclosure of information, &c). 
 
Counter-Terrorism Act 2008 section 2 (offence of obstruction). 
 
Counter Terrorism Act 2008 paragraph 30A of Schedule 7 offences: relevant person 
circumventing requirements). 
 
paragraph 31 of that schedule (offences in connection with licences). 
 
 
SCHEDULE B1  
 
Offences added 
 
Robbery (common law) 
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Crime and Disorder Act 1998 section 96 (offences racially aggravated). 
 
Criminal Justice (Scotland) Act 2003 section 74 (offences aggravated by religious 
prejudice). 
 
Customs and Excise Management Act 1979 in relation to goods prohibited to be 
imported or exported under section 3(1) of the Misuse of Drugs Act 1971 (restriction 
of importation and exportation of controlled drugs); 
 

a) section 50(2) (penalty for improper importation of goods); 
b) section 68(2) (offences in relation to exportation of prohibited or restricted 

goods); and 
 
Common law aggravators – religious and racial. 
 
Offences moved from Schedule A1 (always) to Schedule B1 (rules) 
 
An offence under section 6 of the Child Abduction Act 1984 (offence in Scotland of 
parent, etc. taking or sending child out of UK). 
 
 
Offences deleted 
 
Medicines Act 1968 section 45 (offences under Part II) but only in relation to section 
7(2) (general provisions as to dealing with medical products). 
 
Civic Government Scotland) Act 1982 paragraph 19(3) of Schedule 2 (enforcement). 
 
 
 
Criminal Justice Division 
11 December 2015 
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